United States Court of Appeals 
for the Second Circuit 



APPENDIX 



ORIGINAL 


74-2542 

Hnitrii i’tatrfi (Court of Appeals 

For the Second Circuit 


Chrih-Crafi Indcstries, Inc., 


against 


Plaintiff A ppellant- 
Cross-A ppellee, 


Piper Aircraft Corporation, Howard Piper, Thomas F. 
Piper, Wiij.iam T. Piper. Jr., Ham.or Pi nta Corporation, 
Nicolas M. Saloo, David \V. Wallace and The First Boston- 
Corporation, 

Defendants-A ppelle.es- 
Cross-A ppellants. 


APPENDIX ON APPEAL FROM FINAL JUDGMENT 
OF UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 

VOLUME VIII —Pages 2683A to 3038A 


Counsel of Record Are Listed on Inside of Front Carer 


Counsel of Record 


Paul, Weiss, Rifkind, Wharton & Garrison 
Attorneys for Chris-Craft Industries, Inc. 
345 Park Avenue 
New York, New York 10022 
(212 ) 644-8000 


Webster Sheffield Fleischmann 
Hitchcock & Brookfield 
Attorneys for Iiangor Punta Corporation, 
David W. Wallace and Nicolas M. Salgo 
One Rockefeller Plaza 
New York, New York 10020 
(212) 583-3370 

Sullivan & Cromwell 

Attorneys for The First Boston Corporation 

48 Wall Street 

New York, New York 10005 

(212) HA 2-8100 


Chadbourne, Parke, Whiteside & Wolff 
Attorneys for Piper Aircraft Corporation, 
Howard Piper, Thomas F. Piper and 
William T. Piper, Jr. 

30 Rockefeller Plaza 
New York, New York 10020 
(212) 541-5800 





PAGINATION AS IN ORIGINAL COPY 




NOTE REGARDING THE ORGANIZATION OF 
THIS APPENDIX ON APPEAL 

In accordance with a stipulation entered into between 
the parties, this Appendix on Appeal is a continuation of 
the one submitted to the Court on the prior appeal, Docket 
Xo. 72-1064. That Appendix consists of six volumes, total- 
2,319 pages. Therefore, this Appendix begins with 
volume seven (VII) and page 2320A. 

Copies of the prior volumes of the Appendix will be 
made available to the Court in connection with this appeal. 

Also, for convenience, the table of contents to the prior 
volumes of the Appendix is reprinted herein. 


TABLE OF CONTENTS 


PAGE 

Docket Entries 2320A 

Opinion Dated November 6, 1974 2327A 

Errata for November 6 Opinion 2390A 

Final Judgment and Decree, Entered Novem¬ 
ber 22, 1974 2392A 

Memorandum on Settlement of Judgment 2396A 

Damage Trial Transcript 2402A 

Wahrsager 2404A 

Murray 2501A 

Cohen 2606A 

Rosenkranz 2614A 

Lank . 2743A 

Cant . 2813A 

Wallace . 2931A 

Ross 3013 A 

Gordon 3084A 

p °tts . 3102 A 

Transcript of Post-Trial Conference of No¬ 
vember 15, 1974 3131A 

Excerpts from First Trial Transcript 3156A 











TABLE OF CONTENTS TO THE PRIOR 
APPENDIX ON APPEAL 

(Pages 1A - 2319A) 


Docket Entries ( Chris-Craft Industries Inc. 
vs. Piper Aircraft Corp., et al.) 

PAGE 

1A 

Docket Entries (Bangor Punt a Corp. vs. 
Chris-Craft Industries Inc., et al.) 

5A 

Docket Entries (SEC vs. Bangor Punta Corp.) 

7 A 

Opinion dated December 10, 1971 ( Chris-Craft 
Industries Inc. vs. Piper Aircraft Corp. 
et al.) 

9A 

Endorsement Opinion dated January 23, 1970 
(Chris-Craft Industries Inc. vs. Piper Air¬ 
craft Corp. et al.) 

46A-1 

Opinion dated December 10, 1971 (Bangor 

Punta Corp. vs. Chris-Craft Industries, 
Inc.) 

47 A 

Findings and Opinion dated August 25, 1971 
(SEC v. Bangor Punta Corp.) 

65A 

Memorandum dated September 17, 1971 (SEC 
vs. Bangor Punta Corp.) 

91A-1 

Memorandum on Settlement of Judgment 
dated November 17,1971 (SEC vs. Banc .r 
Punta Corp.) 

91A-3 

Final Decree dated November 17, 1971 (SEC 
vs. Bangor Punta Corp.) 

92A 


Statement of SEC—Exhibit A dated Novem¬ 
ber 17, 1971 


98A 







TABLE OF CONTENTS TO THE PRIOR 
APPENDIX ON APPEAL 

(Pages 1A -2319A) 


PAGE 

Second Amended Complaint dated June 9,1970 
( Chris-Craft lrulustries Inc. vs. Piper Air¬ 
craft Corp. et al.) 

Answer and Counterclaim of defendants Piper 
to Second Amended Complaint dated Sep¬ 
tember 1, 1970 ( Chris-Craft Industries 
Inc. vs. Piper Aircraft Corp. et al.) 

Answer of First Boston to Second Amended 
Complaint dated September 15, 1970 
( Chris-Craft Industries Inc. vs. Piper Air¬ 
craft Corp. et al.) 

Reply to Counterclaim dated September 24, 

1970 (Chris-Craft Industries Inc. vs. Piper 
Aircraft Corp. et al.) 

Answer of Bangor Punta Corp., David W. 

\Y allace and Nicholas Salgo, defendants 
in Chris Craft Industries Inc. vs. Piper 


Aircraft Corp. et al. 160A 

First Amended Complaint dated January 26, 

1970 (Bangor Punta Corp. v. Chris-Craft 
Industries Inc. et al.) 161A 

Answer of Chris-Craft dated March 6, 1970 
(Bangor Punta Corp. vs. Chris-Craft In¬ 
dustries Inc. et al.) 181A 

Answer of Loeb, Rhoades & Co. and Shields & 

Co. dated April 27, 1970 (Bangor Punta 
Corp. vs. Chris-Craft Industries Inc. et 

^•) 188A 


100A 

133 A 

149A 

156A 




i 


0 


TABLE OF CONTENTS TO THE PRIOR 
APPENDIX ON APPEAL 


(Page# 1A -2319A) 

PAGE 

Complaint (SEC v. Bangor Punta Corp.) 

194A 

Answer dated October 14, 1970 ( SEC vs. 
Bangor Punta Corp.) 

201A 

On the Organization of Pages 208A-757A 

207A 

Stipulated Findings of Fact in Ciiris-Craft 
Industries Inc. vs. Bangor Punta Corp. 

208A 

On the Organization of Pages 759A-810A 

758A 

Stipulated Findings of Fact in SEC v. Bangor 
Punta Corp. 

759A 

Stipulated Fndings of Fact in Bangor Punta 

Corp. vs. Chris-Craft Industries Inc., et al. 

811A 

Transcript of Pretrial Conference of Septem¬ 
ber 25, 1970 

1102 A 

Transcript of Pretrial Conference of October 

24, 1970 

1112A 

Trial Transcript 

1117A 

Dumaine Testimony 

2230A 

Letter from James Ryan, Esq. to Judge Milton 
Pollack, dated September 2, 1971 

2312A 

Letter from Robert Kushner, Esq. to Judge 

Milton Pollack, dated September 10, 1971 

2315A 

Letter from James Ryan, Esq. to Judge Milton 
Pollack, dated September 10, 1971 

2317A 






2684 A 


dhbr 


Rosenkranz-cross 


282 


and this is a publicly traded company. 

Q And Price Capital Corporation? 

A It is a similar investment fund. 

Q Is that publicly held? 

A Yes, it is. 

Q That is doing business? 

A Yes, it is. 

Q Of the companies which you have noted here, as 
you examined and took your percentage, do you feel that 
there are any particular companies in the list that you 
have on 11 and 12 which compare in any way to Piper Aircraft 
Corporation and the situation you posed as to v/hether a 
private investment fund or such as SMC or Price would have pu^: 
chased in September 19 -- 

A The companies were rot meant to be comparable to 
Piper. The relevance of these exhibits and this form 
of analysis was tci 1 see the weight the market values 
liquidity per se, and the only difference between the 
costs and the market values of these securities was a 
function of their liquidity. So we were using this not as 
an — not. that these companies were analogus to Piper but 


rather that the transactions were expressions of the 
market's value on liquidity. 

Q 


* 


But how did you all of a sudden on^GO per cen 
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discount; was that just a judgment ? What methodology 
did you use to arrive at the 60 per cent? 

A Well, we looked at the range of discounts for 
illiquidity in these letter stock situations, we saw that 
they went up as high as 50 per cent, we looked at the range 

of discounts in large block situations, we saw that they 

W, 

went up as high as 30 per cent, -we felt that the liquidity 
constraints here in our judgment were severe, and conse¬ 

quently we used a number of 60 per cent which we felt was 
an expression of the severity of the liquidity constraints 
that were involved. 

Now, 4-w you wanted to do this not on the basis of 
judgment, but on the basis of actual experience, you come 
out even with a much lower figure, because in fact Piper's 
financials, audited financials, were not ready until May of 


19 70 . 

X 

As a legal mattey, in order to have a registered 
public distribution of p l po -r, to the extent that that was 
one market out, you would have been talking about a 
registration statement in May of 1970 , using the audited 

financials that have just at that point became available 

* 

with a market price -- 

* 

Excuse me, we are talking about sales to private 


Q 




persons, not a public offering^ irt y^ir illiquidity 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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discount. 

A I understand that. What I am trying to do is 
indicate why the market should provide this larger discount 
for illiquidity. I am trying to give an example of the 
value of an ability to sell on September 5th as opposed 
to go through a registration process that might have brought 

you into an entirely different market environment with very, 

i<no 

very adverse industrial developments by May of 4- 7# . 

Q So you feel a 60 per cent discount would be a 
conservative illiquidity discount in this case; is that cor¬ 


rect? 


I 


A Weil, I wouldn't say whether it is conservative 
or liberal. It is a discount which — 

Q You are satisfied with it? 

A — I think represents our judgment about it and 

which certainly is -- the adequacy of which is certainly 

borne out by subsequent event. 

* 

Q Let me put it another way, Mr. Rcfsenkranz. What 
you are saying, as I understand your testimony, is that some 
third party would come in here on the basis of Chris-Craft 

owning 42 per cent and Bangor Punta owning 37 per cent, pay 

A. 

$41 million for Chris-Craft's block, put itself in the 

position where it had to spend at least another $12 million 

5 * 

up to $44 million, approximately, just to compete on an even 

T 
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level with Bangor Punta, and if it lost it would suffer a 

60 per cent reduction in its investment; is that your 
testimony? 

MR. LIMAN: Objection to the form of the question. 
THE COURT: Is that your testimony? 

Q Is that your testimony? 

A If it lost it would have suffered a very severe -- 

0 A 60 per cent reduction; that^the illiquidity 

discount, isn't it? 

A Yes, that is right. 

U And the illiquidty discount for the third party 
would be exactly the same in your opinion as it would be 
for Chris-Craft? 

A That is right, anybody purchasing Chris-Craft's 
position who lost subsequently, as Chris-Craft did, would 
nave suffered a very, very severe diminution in value. 

X 

U Now, let us get on to your appraisal technique 

* 

you used here, Mr. Rosenkranz. 

By the way, have you ever been involved in any 
appraisal proceedings under either Pennsylvania law or 

Delaware law? Either as a lawyer or an investment ^ 

banker? ^ 

A No,sir. I have been involved in an appraisal * 
proceeding under the A frican Arbitration Association, 
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however 



Q 

What kind of an appraisal was involved in that 


case? 



A 

lhat was an appraisal of a nursing home in con— 


nection 

with a sale to a public company. 


Q 

You were appraising real estate? 


A 

No, it was a going business, it v/as a nursing 


home business. 

i 


u 

But it was the basis of an investment in a 


nursing 

home; is that correct, and it was a sale as a 


yoing business? I am trying to understand. 


A 

Yes, it was a sale as a going business. 


0 

A5S«oaW» 

^ you had 

Wr Wvt 

Other than that appraisal 4-n American Arbitration^. 

no other experience in this field? 

- 

A 

That's correct. 


Q 

Your learning is solely from your examination of. 


1 

as you said, the cases and^ the Law Review articles that you 


read, is 

that correct? * 


A 

Thatis correct. 


0 

Now, let us get to your appraisal here.. You 


say that 

, on page 22, "Piper net asset value on September 


30, 1969 

, was $23.01 per share." ^ 



Now, how did you arrive at that figure? { 


A 

That was the figure reflectrd on Piner's annual state 

T 

3 — I 
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2 

o 

ment for the year ending September 30, 1969. 

3 

Q Did you consider whether there were any hidden value 

4 

e 

in the assets of Piper Aircraft Corporation? 

5 

A Yes, sir, I did. 

6 

0 Did you find any? 

7 

8 

q 

A No. 

Q how were inventories carried at Piper? 


A They were carried , I believe, at cost. 

10 

or 


Q Lower of cost ta market, right? 

„ 11 

A Right. 

12 

Q So those inventories, if sold, would have a higher 

13 


value, wouldn't they? 

14 

A They would have a higher value. 

15 

Q And in appraisal approximately — 

16 

MR. LIMAN: Could you let the witness answer the 

17 

question. 

18 



MR. RYAN: Excuse me. 

19 

* 


A They would have had a higher value. However, 

20 

there auld also have been substantial selling expenses in 

21 

order to se.ll those inventories, there would have been 

22 

general and administrative expenses to keo[A.i»iper going ^s 

23 

a going lousiness, and there would have been taxes to pay on 

24 

the profits realized. We looked at this — * 

25 

THE COURT: When you get though with all of 
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tnose deductions, would there have been a higher value 


than 


book realized? 


THE WITNESS: Well, ultimately they might have 


realized a — 


THE COURT: That was the only question that Mr. 

Ryan asked you. lie wanted to know whether the book figure 

Coa\ A 

reflected what you crrtrt liquidate for or get in an appraisal 
proceeding. And you have given us a long explanation of 
money to sell inventories. 

MR. LIMAN: Your Honor, can we approach the bench? 
THE COURT: No, youcannot appioach the bench. 

It there is anything you wish to say, state it in court on 
the record. 

MR. LIMAN: I believe your Honor's admonition 
to this witness was not fair in the light of the question 
thatwas put and the answer that lie gave. 

iHE COUR'i’: I will take note of what you say. 

I tnink it was entirely fair. * 

The witness has frequently, as many lawyers do, 
and sometimes Judges do, amplified his answer to say some¬ 
thing that wasn't asked for. 

A. 

MR. LIMAN: I think the record will show, * 
your Honor, what the question was and the answer was. j 

THE COURT: Yrs, I think it will, and it will show 


SOUTHERN O.STR.CT COURT REPORTERS. U S. COURTHOUSE 
EOLEV SQUARE. NE* YORK. N T. *CO 7-«S#0 




2691 A 



1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


dhbr Rosenkranz-cross 289 

thatyou were r*ot justified in your comment, in my opinion. 

Q Regarding the real estate, you took the depreci¬ 
ated value? 

A That is correct. 

Q Did you go down anc any of the plant -- 

THE COURT: Just a ininut Mr. Ryan. I am not 
going to let Mr. Liman get. away with this. ^ 

Are you prepared to dispute or acknowledge that 
the figure that could have been realized for inventories, 
bearing in mind all of the expenses that you think would be 
thrown at it, would be higher, the same or lower? 

THE WITNESS: I think the appraisal value of those 
inventories would have been equal to the price at which 
they were carried on the books. 

THE COURT: What about the realization value? 

THE WITNESS: The realization value may have been 
higher after thesO- expenses, it may have been lower, but 
I think that the book value represents fai*r value as of 
that particular point, because somebody — if anybody is 
buying it they v/ant to be compensated for the risk that may 
be it is not going to realize the projected prices. 

A. 

Maybe there's an inventory that is not salable. Maybe * 
the reserves are inadequate. 

I don't think there is any evidence here, that I h 

r 

SOUTHERN DISTRICT COURT REPORTERS U S. COURTHOUSE 
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2 

seen that would suggest that these -- the appraisal value of 


3 

booK 



these inventories was any higher than roagfret value. 


4 

THE COURT: All riqht. Go ahead. 


5 

0 So it is your testimony, then, that in appraisal 


6 

proceedings under D ennsylvania law that the appraiser is 


7 

limited to book value and hr can't ascertain whether there 


8 

are any hidden assets; is that correct? 


9 

A No, that is not my testimony. My testimony -- 


10 



» 

Q You used depreciated value on the real estate. 


11 

didn't you? Did you or didn't you? 


12 

A I did, yes. 


13 

Q All right. 


14 

Did you ever go down to look at the plant at 


15 

Vero Beach? 


16 

A No, sir, I didn't. 


17 

y How could you tell v/hether that plant might be worth 


18 

X 



more than book value? * 


19 

* 



A What I was attempting to do here, sir — 


20 

Q How can you tell that that plant in Vero Beach 


21 

is worth only book value, which is the depreciated value, 


22 

if you didn't go down and look at it? ^ 


23 

* 



A I can have an impression of the value of the 

1 


24 

assets of this company based on its earning power that fould 


25 

indicate to me that these assets Hre^not. worth materially 
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more than book or, more precisely, that as an investment 
banker looking at what Chris-Craft might have ^gotten 
for its position that nobody would step into its shoes on 
the hypothesis that a court was going to write these assets 
up to some figure above book value. 
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Q But you were arriving here, as I understand your 
report — perhaps I misunderstand your report. I thought 
you were trying to arrive at what an appraisal value of 
these securities would have been under Pennsylvania appraisal 
statutes. That's not what you just testified to. 

A No, and I think, more precisely, what I was 
doing was giving an investment banking judgment as to what 
somebody would have paid as in investment to step into 

Chris-Craft's shoes ‘acing the prospect of an appraisal 
proceeding. 

0 Are you saying now that when you arrived at your 
figure for what an investor would have to ©\s to what 
he would have to pay, did you use the appraisal techniques 
in Pennsylvania? Was that your testimony? 

A That was one of the methods that we used, yes. 

0 You also,^ in your report here^Mr. Rosenkranz, 

said that in your opinion,-'in an appraisal proceeding, 
because there was such a thin market, a prospective 
investor would not have given any consideration to that 
and, therefore, you didn't give any consideration to the 
prospective market value in your appraisal? a. Is that the 
accepted technique under Pennsylvania appraisal statutes? 

A Again, sir, I was not trying to do a statutory * 
Pennsylvania appraisal. I was trying to see, as an 
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investment banker, what someone would pay to step into 
Chris-Craft's shoes. 

0 You could have reconstructed an estimated 
market value as of September 5, could you not? 

A Yes, but I don't think that would have been 
relevant from the viewpoint of a potential purchaser of 
Chris-Craft's position. 

Q Let's go to the bottom of Page 22 and Page 24. 

At the bottom you have the figure which says the United 

States manufacturing companies 12 . 1 % on shareholders’ 

equity. 

Then I turn you over to Page 24 and you say on 
the balance: 

We felt that the earnings of Piper should be 
capitalized to yield 11 % in calculating its investment 
value." 

X 

These two percentiles do not relate to each other? 
They are two different considerations, are they not? 

A No, sir. I think they do relate. 

Q Isn't your 12.5%, the return on shareholders’ 
equity, and your 11% yield, really just ano^er way of 
stating what you think the price earnings multiple would 
be, the relationship between market price and earnings? * 

No. if one bought the enti^-: Pinefenterprise 



25 


A 









2696 A 


3 pgr 


Rosenkranz — cross 


at this value, one would be earning m on shareholders' 
equity. 

o A person would be earning 11% or the company 
would be earning 12.1% on the shareholders' equity? 

A A corporation which had no other asset but the 
Piper enterprise, and which bought that enterprise at 

$26 ‘ 54 Per Share timos 311 ^e shares outstanding would 
have been earning 11 % on its equity. I am saying that 

is fair. It is a slightly higher return. 

Q Earning 11 % on its equity? 

A Yes. 

0 What you are saying. Hr. Rosenkranz, is that the 

price, the market price, would be approximately 9.1 times 
•±4, fcQrrv.A^S. 

a mu r*e.»proc*A 0* 

a S 3 rnripiiuuJ - of A 11% return on equity. 

Q YOU compare that to Mr. Fitzgerald when he states 

the yield was 15%. In your report you say this yield 

compares with a 15% yield used by the Bangor Punta expert 

in his District court testimony. Is that statement correct? 

■ A Mr. Fitzgerald used a 15% yield as a required 
rate of return. 1 nm assuming — A ~ 


southern DIST hict court reporters. 
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2 

3 

he be using a muitiple of approximately 6.7? 

A 

A Yes. That's right. 

! ' 4 

5 

Q What multiple did he use? 13.87? 

6 

* " e “ aS d ° ing 3 different " ^ was doing a market 

7 

approach and I am doing an investment approach. I just 

8 

wanted to indicate to put this yield, this 11% yield. 

Q 

in some kind of perspective. 

£7 

10 

° U Mr - Pitz -Id Who said that a person 

11 

Who would invest his money in an investment such as Piper 

12 

would expect that his investment would increase at a 15, 

• 

rate per annum on a compounded basis? 

13 


14 

A Uas Saylng th “' *"d he was saying it on the 

15 

assumption that at some particular point down the road 

16 

Piper could be sold at a 17 times multiple. I believe, of 

17 

some future projections of earnings. That's not what we 


are doing here. 

18 

• 

19 

We are looking at•Piper as a private company. 

i.O 

we are comparing its return on eguity with t‘he return on 

21 

equity earned by all American corporations generally. We 

22 

have arrived at a m figure, which reflects our judgment 

23 

of the balancing of these factors, namely, tftot it is - , 

24 

0 That the price would sell at approximately 9.1 

25 

times earnings; isn't that what your lit says? * 


A The 11% says 'hat Pioer <■» i 

lper ' a s r private company. 

* 
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is worth 9 times earnings. 

0 “ “ StU1 y ° Ur that your 11, is on 

the same comparison as Mr. Fitzgerald's IS,; you are both 
talking about the same thing. 

I said specifically we were not talking 
about the same thing. „e was valuing it as a public stoch 
whose price was then discounted to the present. I am 

valuing it as a private company whose earnings are being 
capitalized -£» a particular multiple. 

o Lot's get to your last valuation here. 

Lot'S finish off on your appraisal here. 

as I understand it. you arrived at an appraisal 

value for the assets of „3.01. you give no weight at 

all to potential market value hn«- m 

iue Lut the " you have a third 

element, investment value, for 

which you say $26.54, and 
indicated that you weighted these equally; i s that 

You weighted them equally in your*computations? 

A No. Actually i gave more weight to investment 
values. 

(.OwAci 

o a °u tell us how you could arrive at an average 
PP xsal price in a range of $25 to $28 whei^your two * 
components*are $23.01 and $ 26 . 54 . 


because I thinh there is a range of discretion 




in all of these. it is reflected in t?at figure. 


I think 
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there is nothing magic about a 11% capitalization rate. 
Somebody might have used a 10% capitalization rate, possibly 
a 12% capitalization rate. 

0 I understood you arrived at your $25 or $28 range 
by using your two components of $23.01 and $26.54, and 
you gave more weight to investment value than asset value; 
wasn't that your testimony? 

A Yes, but it was not done — 

Q Let me finish. 


How can you then arrive at a price range of 
$25 to $28? 

A Because it builds in the possibility that a Court 
may have chosen a capitalization rate different than 11% 


and more favorable. It may have given a 10 times multiple 
rather than a 9 times multiple. 

Q Let s go to your last valuation and your private 
company valuation. It is your opinion: 

As a private company we believe Piper's value 
was the investment value of $26.54," which you arrived 


at in your appraisal where you used a multiple of 9.1 times 


earnings. 

A Correct. 


A. 

* 


1 

Q In other words, what you are testifying to nowf 
as I understand it, is that a third party would come into the 
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Rosenkranz - crosr. 


contest between Bangor Punta and Chris-Craft in August 


and September of 1969, pay 40.5 million dollars for 


Chris-Craft's 42% interest, be prepared to spend at least 


another $12,000,000 to get over the 50%, risking a 60% 


loss if he loses; is that correct? 


A That is correct. 


Q Then your testimony here is that a private 


investor woulu buy the whole company for approximately 


42.4 million dollars; is that correct? 


A It is correct. 


Q One last point. 


You testified on your direct examination that 


tiper had not paid any dividends on its securities after 


September of 1969; is that correct? 


A I believe so. 


Q A dividend was paid in September of 1969; isn't 


that correct? 


I think that is so. 


Q And Chris-Craft anu Bangor Punta participated 


as stockholders; is that correct? 


A Yes. I believe that is correct. 


Q Were there any further dividends paid? 


'lot to my knowledge. 


Q Have you made any examination into what the earnings 
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were of Piper Aircraft Corporation in 1970? 

A Yes, sir. 

0 What were the earnings? 

A I don't remember. 

Q Did it lose 47C a share? 

A I believe it did. 

0 Excuse me? 

A Yes, sir. 

° D ° y ° U See what the earning,, were in 1971 ? 

A Yes, sir. 

0 What were the earnings then? 

A In 1971 it lost 79C a share. 

Q Look at the earnings for 1972. 

A Y Uw, In 1972 1 beliOVe the Carnin ^ S — $1.13 
There were extraordinary items but there was an 

extraordinary loss in connection with the flood. 

0 It ended up with , loss of $3.03? 

A Yes. * 

o In your opinion as an investment banker, if you 
were a director of Piper Aircraft Corporation, in the face 

of those earnings would you have declared dividends in 

1970, 1971 and 1972? ^ 

* 

A I may not have, no. $ 

MR. RYAN: I have no furthej, questions. 
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MR. ARNING: i will hp _ m 

CROSS-EXAMINATION oment, your Honor. 

BY MR. ARNING: 

0 Mr. Rosenkranz, in the course of y our professional 
i activity have you ever engaged i„ . contested tender ^ 

A No. 

0 Can you cite any instance in which a third party, 
hot one of the contestants, took over the position of one 

Of the contestants and earring 

arrie<3 ° n the contest from that 

point? 

A 1 can't thmk of any offhand, no. 

Q Are you related by blood or marriage ^ ^ 
officer or director of Chris-Craft? 

A No, sir. 

Q Y ° U tOStifiod ' I believe, you introduced the 

Chris-Craft account to Oppenheimer. 

A Yes. That’s correct . 

° ^ ““ y ° U mMn th <* -ace to you Individually 

asking you to be their banker? 

A No, sir. 

I ~t Herb Segal, the president of, Chris-Craft ’ 

and through that meeting i was ultimo , * 

1 ultimately engaged to provide 

some financial advisory service to Chris-Craft. , 

WaS tMS ° -' iOCial ^professional meeting? 
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It was a professional meeting. 


Q In what capacity were you acting? 

A On behalf of my own company. 

Explain to me how you happened to coming calling 
on Mr. Segal, if that was the fact. 

A There was a mutual friend of ours who knew that 
Mr. Segal was contemplating an exchange offer and knew 
that I was an investment banker, and he suggested that we 


meet. 



You called on him and Oppenheimer was retained? 
A Yes. Exactly. 

MR. ARMING: I have no further questions. 

MR. SIMMER: No questions. 

REDIRECT EXAMINATION 
BY MR. LIMAN: 

Q Mr. Rosenkranz, do you know whether Piper paid 

dividends in cyclical periods when its earnings were down 
in the past? 

A Yes, sir. I believe there was a year in the ‘ 
early 1960's when Piper paid substantially more than 100% 
of its net income as a dividend. 

* 

Q ,Do you know whether in the first quarter of 1970 
Piper was projecting income or losses? $ 

A No, sir, I do not. > 
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Q Are you in a position to say, on the facts that 
were available in November of 1969, how you would have 
voted in terms of a dividend? 

A How I would have voted? 

Q If you were a director of Piper. 

A lox a dividend for what period? 

Q You were sitting at a board meeting in November 
of 1969 to pay a dividend for the next quarter. 

A I think I would have voted in favor of the 
dividend. 

Q Do you know that the September dividend that 
my friend, Mr. Ryan, mentioned, was voted in August of 1969? 

A I would have -- yes, sir. 

Q You would have assumed it was voted before it was 


% 


paid? 

A Yes. 

Q Mr. Ryan asked yea some questions about your 
comparison of Piper as a private company and the value 
that somebody would have paid for a substantial block in 
a-public company. Do you recall those questions? 

A Yes. 

0 ^In your opinion, are private companies conventionally 
valued at substantially lower values than public companies? 

A Yes. 
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Q Is that one of the top reasons that private 
companies traditionally go public? 

A Exactly. 

Q You stated to Mr. Ryan that your object in making 
your determination of what might be yielded in an appraisal 
was not to actually sit as an appraiser but to make a 
determination as you would as an investment banker in 
September of 1969; am I correct? 

A That's correct. 

Q Could you in September of 1969 have determined 
when a merger would be proposed by Bangor Punta? 

A No. You would have no way of knowing when a 
merger would have L^en proposed. 

Q You testified in answer to a question from Mr. 
Ryan that you did not consider it pertinent to attempt to 
create a market price as of September, 1969 in terms of 
predicting an appraisal. Do you recall that? 

• A That's correct. * 

Q Why is that? 

A Because since you have no way of knowing when 
the merger would be called, you have no way of knowing 
what the market price would be at this time, nor would * 
you be able to, even if you wanted to, guess what the £ 
market price would oe, ot able to know what kind of weight 


25 
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a Pennsylvania Court might have given a market price in 
a market as thin as the Philadelphia-Baltimore-Washington 
Market. 

Q You would not have predicted a price on that 
market of $10 in May of 1970, would you? 

A I don't think that it would have been possible 
to predict that price in September of 1969, no. 

Q You said that as an investment banker you came 
to the conclusion that in September of 1969 a purchaser 
would have had to anticipate that if there were a merger 
and he were a dissenting shareholder down the road he 
might get as little as between $26 and $28 a share? am 
I correct-? 

A That's correct. 

Q Could you have given a purchaser in September 
of 1969 an assurance that he would got more? 

A No, sir. You cjuld not have. 

U Would you have given Chris-Craft*an assurance 

that it would have gotten inor;.? 

• A No, sir. 

Q Assuming that somebody believed £hat the 
appraisal value awarded by a Pennsylvania Court in 
September of 1969 upon an eventual merger might be in t&e 
range that you indicated, when woul have anticipated 
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2 

getting that money? 


3 

A He would have had no anticipation as to when 


4 

he might get it. 


5 

Q From Chris-Craft's point of view, would it have 


6 

gotten the money on September 5, I960? 


7 

A Of course not. 


8 

0 Let's take up a question that Mr. Ryan asked that 


9 

I could not copy down exactly, but it had a number of 


10 

predicates about your testimony, and he sail, in effect, 



that would, in your judgment, a purchaser have been willing 


12 

to pay $57 a share for Chris-Craft's plurality position 


13 

With Bangor Punta out there - and these are his exact 


14 

words — in order to have to compete with Bangor Punta 


15 

on an equal basis for the remaining shares? Do you remember 


16 

a question to that effect? 


17 

A Yes. 


18 

0 In your opinion, if somebody had bought Chris-Craft 


19 

block when the lead was either by 10 percentage points or 

20 

by 5 percentage points, would he have been competing on an 

21 

equal basis with Bangor Punta? 

22 

A No, sir, he would have had a very material 

~ 23 

advantage, in my judgment. ♦ 

24 

0 ?ou were also asked questions as to why Chris-Cfaft 

25 

stock, when the swing went the other way, after the exchange 


r 

* 
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2 I offer in fact -- do 

° you recall that? 

^ A Yes, sir. 

'I ° At th3t time «ris-craft had « iis lnd _ 

' P “" ta had 44.5* roughly r a t 

to k you ' Mr - R osenkranz, 

to assume for the moment that n 

h u " 9 ° r Punta “"d Chris-crafe 

-ght in competition Klth each other craft 

until they got to the 

had thi , ‘ “ here bGMUSe Punta 

had thrs lead it needed 1 S h ara for 

noeded 2 . wiJ , . C ° ntr01 and Ch «s-Craft 

° U t3ke that as an assumption. 

A All right. 

0 Assume that Chris-rr*f«- 

much 5 WUUn< J h° Pay ns 

much as S200 a share for ►>, ' 

mie r °r those two cKir 

avoid k • 11 needed to 

otn, r„ the minority position and to get into th 

m ajority position, or a total of S <00 h o ' 

Bangor PU „ ta afford to hid fo 

bid for one share? 

A It obviously coni,? u 

Chris-craft. ■ *"°" ted °“‘“ d 

0 “ C ° Uld 90 Up to s <°° a share at the sam 

that it would cost rhr C ° St 

cost Chrxs-craft at $ 200 a shared 

. A Yes. 

0 Is* that right? 

A. 

A Yes. * 

Vou had been advising Chris-Craft i n a * 

of 1969 When h, August * 

Percentages stood aftor the 

the exchange offer 

* 
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THE WITNESS: I am not sure precisely how many 


'HIE COURT: I will give them to you. 

THE WITNESS: All right. 

THE COURT: On August 7th Bangor Punta had 

732,092 of which 231,002 wore tainted shares, or a net of 
501,009 shares. 

At the same time Chris-Craft had 668,295. 

Since I am going to ask you the same question 
for oeptember 5, I will ask you to put down these figures 
so you have them before you: 

bangor Punta had a gross of 832,706 minus 231,002, 
or 601,704; at this time Chris-Craft. had 697,495. 

What was the dollar value of the Piper shares 
on each of those occasions on the same basis or on a basis 

comparable to that at which" you valued the Chris-Craft 

* 

holdings? 

Mk. LIMAN: Does the question call for the value 

of Bangor Punta shares exclusive of tainted shares? 

THE COURT: We will make it two questions: £ 

Inclusive ,and exclusive. 

* 

THE WITNESS: What were the relative percentages 

at the 732,668, the dui-» of August 7tl?*/ 


C 
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MR. RYAN: 45%, your Honor, Bangor Punta, 

and approximately 41%. 


MR. LIMAN: I have it computed here. Maybe we 

can do it this way: Actual Chris-Craft, 40.0% and Bangor 
Punta had 44.5% . That's on August 7th. 

THE COURT: And the not? What would be the net? 

31? 


THE WITNESS: 30. 

THE COURT: What is the amount of that? 

MR. LIMAN: On the net it was 30.5. 

THE WITNESS: And then, as of September 5 _ 

MR. LIMAN: Chris-Craft has 42.4 and Bangor Punta 
has 50.6, net 36.6. 

THE COURT: Give me the dollar value of each of 
those blocks that Bangor Punta held on a basis comparable 
to the one at which you valued Chris-Craft. 

X 

THE WITNESS: Well, on August 7th, on the 
assumption that Bangor owned 732,000 shares £* 

45% and that Chris-Craft owned 40.6%, we would have regarded 
Bangor-Punta as a virtual victor in this fight for control, 
so that its shares would have been worth som*- substantial^ 
control premium over the $58 that we would have concluded 
that 100 shares was worth. * 

Nowherr in my testimony did ? attempt to fix a 
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premium for control here, and I really would not want to do 
that on an off-the cuff basis like this, but I would say 
that Bangor Punta's shares at that particular position 
were worth a premium, a control premium, of over 48%. 

THE COURT: I do not think it i~ fair to ask 

you to do something which you have not done or you cannot 
express an opinion on now. Perhaps you can come back after 
lunch, after you have had a chance to do your arithmetic 
and your consulting. 

I would like to find out what your opinion is as 
to the dollar value of the Piper shares owned by Bangor 
Punta in connection with each of the percentages that we 
have described to you. 

THE WITNESS: Okay. 

I would like to ask one question, by way of 
elaboration on this: What assumption are you making about 

the so-called tainced share in the second hypotheses? 

* 

THE COURT: The same assumptions you made in 

valuing the Chris-Craft shares. 

. THE WITNESS: In other words, that those 

securities are simply held -- ^ 

THE COURT: I am not saying what your words are. 

1 

I want the whole thing done on the srme assumptions on a ^ 
comparable basis. 
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Another question: Have you, at any time, attempted 
to identify and catalog the methods of the control of 
Piper sought by Chris-Craft and evaluate dollarwise what\ 
those prospective benefits were? 

TIIE WITNESS: Yes, sir. I think that's — that 

was the thrust of what this report was trying to do, was 
to analyze why control was nu re valuable and to attempt 
to give some quantitative basis to it. 

_ I 

1HE COURT: Is the value of the opportunity to 1 
obtain control measured by the value of the use to which ' 


it is put; 


THE WITNESS: I am not certain I understand the 


14 !' question, 


THE COURT: Do you know what an opportunity to 


16 obtain control is? 


17 THE WITNESS: Yes, sir. 

18 TIIE C0UR * : The opportunity to obtain control 

19 -*- s designed to achieve a purpose; is that right? 


20 THE WITNESS: Yes, sir. 

21 THE COURT: What value enhancement or benefit 

22 can you identify as being achieved by obtaining control? 

23 HIE WITNESS: The identifiable advantages of 

2-1 obtaining control are the very factors that have been $ 

25 discussed here, namely that, you can have access to the 

/ 
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3 

cash flow from your investment; that you can choose the 


4 

management that you feel i«? noinrr , 

* ieei is going to produce the greatest 


5 

ultimate values: tliAt- if _u 

t lj - you change your mind about the 


6 

desirability of a particular industry you are free to sell 


7 

your position. There is a whole myriad of elements we 


8 

took into account in trying to assess the values before 


9 

and after Chris-Craft had lost this contest. 


10 

THE COURT' : Have you attempted to put a dollar 


11 

value on any of these elements, elements as to cash flow. 


12 

choosing the management, and so forth? 


13 

THE WITNESS: The valuation that we presented 


14 

represents our best judgment as to what all of these 



control elements are worth. 


15 

4 


16 

THE COURT; I will put it another way. I don't ' 


17 

think we are meeting on a common ground. 


18 

What enhancement of the value of the Chris-Craft 


• 

19 

holdings, assuming that it's got control, would you 


20 

Visualize and what dollar figure would you put on that 


ii 1 

enhancement? 


*• i 

22 

the WITNESS: Well, if i understand this question. 


23 

the dollar figure that I would put on that enhancement * 


2*1 

is, roughly the difference between these two appraisal 


25 

values that we have given here and the elements - We have 



not arrived at this fi -ure by trymg ?„ add up specific 
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elements in value, but among the specific values are that 
Chris-Craft itself could have gotten the remaining 49% 
through merger, through a package of its own securities, 
that Chris-Craft would have been able to control the cash 
flow from this business, not only dividends necessarily 
but all of the sources of producing cash. 

THE COURT: I will try it a third way: What 

could Chris—Crt.i t accomplish dollarwisc by the acquisition 
of control? 

THE WITNESS: It could accomplish bringing in 

through merger to itu own corporate enterprise the cash 
flow of Piper, which was about ten million dollars pre-tax. 
five million dollars after tax, on average for the five 
years prior to the control cor.cest, which is something it 
could not accomplish in its locked-in minority position, 
which is of absolute vj tal importance to an enterprise of 
Chris-Craft's size. 

* 

TIIE COURT: How would you evaluate that dollarwise 

bringing in that cash flow? 

THE WITNESS: Well, that and the other, elements — 

THE COURT: Let's talk about that one. How wo$ld 

you evaluate that one? Mow would you evaluate that element 

* 

dollarwise as an investsent banker? 

IIIL WITNESS: There arc so m?ny ramifications. 
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Maybe we can do that one after lunch as well. 

THE COURT: In your report you set up your 

Chapter III, Analytical Summary. Then you have A and 3 

under it. 

The situation in August of 1969, on ,Page 9, and 
then you deal with the situation in August of 1969 until 
Page 14, when you pick up the situation as of September, 

1969; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: So that all the material between 

A and B relates to August, 1969? 

THE WITNESS: That's right. 

THE COURT: Is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: I read you this sentence for the 

period of the situation in August of 1969: 

"Piper common st.ock was listed on the New York 
Stock Exchange. The volume of trading in relation to the 
float was even greater than for the average company listed 
on the New York Stock Exchange. This indicates that the 
market in n ipcr shares was particularly broad and 
representative." 

Is any part of that true for that period at t*at 


time? 


• .} 
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1HE WITNESS: You are indicating in that 


statement — 


HIE COURT: Please, Mr. Rosenkranz. If you 

cannot answer it simply, I will go on to something else. 

IIIL WITNESS: I am just trying to answer it 

completely and honestly. 

THE COURT: Doesn't it call for an affirmative 

or a negative? is any part of it true for August of 1969? 

THE WITNESS: We qo on to say that we do not 

feel that the New York Stock e.\chango market price as of 
August, 1969, could be a sole indication as to value — 

THE COURT: You need not answer the question 

if you don't want to. 

MR. LIMAN: Your Honor, your question relates 

to the last .sentence in Paragraph 2? 

ill.'. COURi: No. it relates to the last three 

<k 

sentences of the second full paragraph. 

* 

Let me ask you another question: 

In your opinion, would the value of the Bangor 
Punta block be some evidence of what the opportunity to 
get control was worth? a. 

^i!IE WITNESS: Would the value of Bangor Punta — 

HIE COURT: That's right. * 

THE WITNESS: At what part.JC.ulnr point in time? 


;* . 

* * * 4, 
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directors. 


THE COURT: After they achieved a majority of 


THE WITNESS: y G5/ sir> 

the COURT: Have you analyzed the Bangor Punta 

results under the Bangor Punta so-called control from 
1969 to date? 

THE WITNESS: Yes, I have. 

THE COURT: is there ar.y evidence in there as 

to what it realized for its opportunity to get control? 

THE WITNESS: There is, sir, but we were trying 

to put ourselves back in a position as of August or 
September of 1,09 and make judgments based on expectations 
that would have been reasonable at that particular time 

rather than to take into account all the subsequent things 
that have happened. 

THE COURI: Are you familiar with that line of 

oases that deais with estimating the future value of a 
chance? 

THE WITNESS: Not specifically, sir. 

the court: Arc you familiar in any part with the 
doctrine that when the chance becomes frustAted in the < 
future, that that reacts back as a matter of law. contract 
law, damage law, to the value that was initially ascribed’? 

l’HE WITNESS: No, sir. I not familiar wifch 
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that. 

THE COURT: Did you prepares any memorandum on 
the research that you did on the Pennsylvania appraisal 
cases? 

THE WITNESS: No, sir. 

THE COURT: We will take this — 

MR. LIMAN: May I ask him one question, not 

pertaining to what the homework is? 

THE COURT: Yes. 

BY MR. LIMAN: 

0 Mr. Rosenkranz, you hesitated and couldn't 
answer yes or no when the Court asked you a question a 
few moments ago. Referring to your section which is headed 
Analytical Summary, it says, "Situation in August, '69" — 
and it continues for several pages, actually it goes back 
all the way to the end of '68? 

I 

A Yes. 

Q In fact, you refer to July ranges*on that vej y 
page that his Honor cal ad to your attention. Page 9? 

A Yes. 

Q Was it your intention when you sa 4 *d that the 

* 

volume of^trading in relation to the float was even greater 
than for the average company listed on the New York Stocx 
Exchange referred to the beginning ofy-August? 


' *r ,r» ^ nr- ~ 
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No, sir. it was intended as a reference to the 
whole period, '67, *68 _ 

THE court: Did you write this report? 
the WITNESS: Y cs , sir. 

the COURT: Did you read it 

/ u reaa it after you wrote it? 


the WITNESS: 


Yes. 


under that heading? 


the court: Did you read those three sentences 


the witness- •t 

' .oo how that can be misleading. 

THE COURT: Wo v in 

- <**11 recess for lunch. w e will 


reconvene at 2:30 p.n. 


[Luncheon recess taken at 1:15 p.m] 
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AFTERNOON SESSION 

2:35 p.m. 


4 

5 

6 

7 

8 

9 

10 
11 


ROBERT ROSENKRANZ, resumed. 

MR. LIMAN: You had some homework over lunch, 

Mr. Rosenkranz. 

THE WITNESS: 1 think there were two questions 

that were posed. 

Could I have them road back? 

THE COURT: If.I recall the record correctly, you 
testified that your $58 value estimate represents two things 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


First, the price that would prevail on the New York Stock 
Exchange ex the contest between the two contending parties; 
second, the readily marketable price obtainable for 
Chris-Craf t' s plurality position to wh-’ :h you would not add 
a premium because it was still too speculative when it was 
41-31 or 42-37. I believe that was what you testified 
to. 

THE WITNESS: I didn't attempt to q ualif y the 

t 

premium. 

THE COURT: I don't say you did. I am trying now 

to as accurately as I recall, and the record^will bear out 

* 

what the fact is, to return to where we were when I asked 

> 

you the specific questions an to taking the same standards 
and arriving at your $58 estimate force's plurality 
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2 

position, and what would a third party be willing to y 


3 

for BP's holdings if BP was behind 41 to 31 and 42-37? 


/ 4 

That's what I thought I was trying to get at. 


5 

THE KI ™ ESS: « «« behind by 41-31 or 40.6 


6 

to 31*. we would have regarded, as we indicated. Chris-Craft 


7 

as being^an absolutely commanding position with a high 


8 

probability of having gone forward to win. Accordingly, 


9 

we would have valued BP's position^ 31* of that particular 
point ^ the same 620 to 623 range that wo used in 


10 


11 

valuing Chris-Craft 1 s position. 


12 



13 



14 



15 



16 



17 



18 

1 
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How ciQgg that relate to the $58 estimate? 

A Well, the $58 esimate is an estimate of the value 

of a plurality position. In the event — if you are asking 

pot.W* 

how we would evaluate Bangor Punta's^at a 45 per cent to 
40.6 per cent? 

cooat: ^ y es 

A At that particular point we would have regarded 
Bangor Punta as having virtually achieved victory, we would 
feel that they would be entitled to a valuation which would 
reflect their control position. The price they paid for 
their position is close to $80 a share, and we would 
regard the range of appropriate valuation for their position 
to be something in the 58 to $80 range and probably a lot 
closer to $80 than to $58. 

Turning to September 7, Bangor Punta on the 
assumption that it had 50.b per cent again we would feel 
that the contest was over. So that at that particular 
point their shares are entitled to a full control premium 
which, ifyou relate that premium to their actual cost of 
obtaining that position, produces a figure of approximately 
$80 a share. 

As far as the assumption that as of September 7th 
Chris-Craft nad 42.4 per cent to Bangor Punta's 36.6, 


25 


we would have regarded that position as tantamount to 
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2 

a victory for Chris-Craft or at least a position such that 

3 

Chris-Craft had a high degree of probability of going forward 

4 

and winning, and that Bangor Punta's 36.6 per cent 

5 

under those circumstances would, in our view again. 

6 

have been worth something in this 20 to $23 range. 

7 

1 nofc ice that you said that you would relat" 

8 

Bangor Punta's position to its cost. Did you do that when 

9 

you calculated your estimate of Chris-Craft•s position? 

10 

A No, sjr, we didn't. 

11 

Court-. -Q- Why didn’t you relate Chris-Craft's position to 

12 

its cost? 

13 

A Because the price that Chris-Craft -- that both of 

14 

tnese contestants were paying was related to their ob¬ 

15 

jectives of obtaining control. 

16 

Once one had achieved the objective, the cost becoJes 

17 

a relevant market factor. 

18 

COURT: ^ Relevant or irrelevant? 

19 

A A relevant factor, market factor. 

20 

-£• If Chris-Craft failed to achieve its objective, so. 

21 

therefore, tne fact that it paid a price that was influenced 

22 

by its expectation of gaining control didn't scon to 

23 

us pertinent. 

24 < 

Court. •$- i am just not clear as to why you used one standard 

25 

m one valuation and you omitted that standard in the other 
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valuation. 

It nas an admittedly an inflationary effect in 
valuing the Banqor Punta position. 

A Because Bangor Punta got what it bargained for, 
got what it paid for. Cnris-Craft didn't. 

Court*. Under the assumption that we nave been making, 

we are taking the positions seriatim and one of those 
positions is 41-31; another one is 42-37; and the third is 
45-42. And then you have 50.1-42. Which is the position 

in which you factor in the market, the actual market cost? 

A I would factor the actual cost in the 50.C 
per cent position when the result had been achieved. In 
otner words, when the reason that that premium was paid in 
fact was applicable . 

Court; ^ you mean the premium on the last share; is that 
wnat you mean? 

A Bangor Punta was paying not very dissimilar 
prices. Its price to the Piper family was $72, with a 
contingency. It is open market purchases, some of them 
were around $80 a snare. So there wasn't that, much disparity 
between its average cost and its marginal cost for the 

extra share . 

COURT: 

■£* What was Cnris-Craft. paying? 

A Chris-Craft. average cost was, I believe, around 
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2 

64, $65 a share. 



comer. 


3 

how high aid its actual purchases run in dollar 


4 

figures? What range did it. go to? 


5 

• A I'm not certain of the answer. 



coolLT: 


6 

-f?- Now, the second branch of the inquiry had to do 


7 

with whether you are able to identify in catalog and then 


8 

quantify or evaluate, whichever way you like best, the 


9 

purposes of achieving control, have you been able to do 


10 

anytniny on that? 


11 

A Yes. I have attempted to value at least, in one 


12 

sense the advantage, of achieving control, and the sense 


13 

in whicn I valued this, and this was a rough calculation. 


14 

was on the assumption that control carried with it the power 


15 

to merge and to acquire the remaining interest through 


* 16 

merger, and then I looked at the position that Chris- 


17 

Craft would have been in holding its 40.6 per cent, inter¬ 


18 

est in Piper with tne position that it would have -- 



coo*r: 


19 

V No. What, you are doing now is maki/ig a contrast 


20 

I am talking about. — this will lead us back to presumably 


21 

your original report and I am not backtracking on that. 


22 

A No, sir, it. wouldn't. If you will bear with 


23 

me a moment.. What. I am trying to do is quantify for you 


24 

what Chris-Craft's cash flow would nave been from the 


25 

Piper investment on two assumptions: The first, assumption 
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“ St ° PS “ 40 ' 6 «»*. second assumption that 

it acquires a nundred per cent of Piper through a merger 
on certain hypothetical terms. 

Coo ax- 

* Whl ' d ° n,t y ° U 90 t0 50 •»' <*»»? Why do you stop 
at 46 per cent? 

A At 40.6 
Coo ftp. 

I say why don't you go to 50 per cent? On the 

assumption that Chris-Craft has achieved 50.1. what are the 

values to he attributed to the purposes of reaching that 
point? 

A Well — 

COOftT; 

* 1 “ l0 ° ki " 9 for s °">* concrete evidence of 

a purpose and its value - rnaf i 

mat is what I am trying to give 

you. 

coofiT: 

And that pu.pose is to achieve control. That 

-ns 50.1; or whatever the number is to get a majority 
of the board. 

A Okay. The purpose, though, that I - following 

tAis line of reasoning, the purpose of achieving control is 

ultimately to effect a merger so that a hundred per cent 

Of the Piper earnings and each fu i 

q C3Sh flow become the earnings 

and cash flow of the chric 

uins-Craft enterprise. 

Now, if tnat merger — and I am trying to con- 
trast two situations - one. the situation where Chris-Craft 
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a hundred per cent, through *r,er; second, tne situation 
where Chris-Craft has the < 0.6 per cent that it ac q uired 
cash. I think if you ietme finish, you will see that 
it wouldn't have made any difference nad I used a 50 per cent 
starting point or a 40.6 per cent starting point. 

What I have assumed here is that Chris-Craft. 

picks up tiie balance of the Piner u 

or the Piper shares, which is 953,000 

, the exact terms of its original exchange offer, 

ere $10 a snare in cash, one share of a $2convertibie 

preferred, and 6 warrants at $25 And t-ho i I 

i And the ° nl y reason 

I pick tnat assumption is^th ^mnck 

1S h th ' m ° 3t convenient one around. 

the exchange offer had been fiied, no one knows exactly 
wnat the terms of a merger might have been between 

Chris-Craft and the p i n r r vcm< 

^ ip regaining 49 per cento^ P.pc^ 

but. this seemed as fair 

ed as fair an assumption to me as is any. 

Now, after that transaction — 

“ OW mucil is tha t cost for tne 9 53? 

A It would cost 59,530,000 in cash. 953.000 shares 

Chns craft s 52 preferreu, and 5,7iu,uoo warrants to 
buy Chris-Craft at 525 a snare. 

Cao/tT •. 


Cottar •. 

Vo buy Cnris-Craft at what? 


525 a share. 


At the end of this exercise. Piper's - well, i et m( 
backup for a minute. Pier's earning power over the 
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average of the five years ended September 30, 1969, was 
approximately $10 million a year pretax, approximately 
$5 million a year net after taxes. 

Now, had Chris-Craft gone forward and merged 
on the terms — these hypothetical terms, it would have, 
as I indicated, paid cut $9,530,000 in cash. I have 
assumed, just for simplicity of computation, a million 
dollars annual interest cost in connection with that 
9,530,000. It is slightly over 10 per cent interest cost. 
So the $10 million of pretax earnings is reduced to $9 
million, subtracting out the interest. The 9 million 
pretax works out, assuming 50 per cent tax bracket, to 
$4,500,000 after taxes. 

Now, Chris-Craft would have issued 953,000 
snares of this $2 preferred. So its annual dividend require 
ments in connection with tnat investment, with those shares 
would have been approximately 1.9 million. 

If you subtract the 1.9 million of preferred 
dividends that Chris-Craft would have to pay, from the 
$4-1/2 million of post, tax post interest Piper earnings, 
using the preceding 5-year average, you come up with 
$2.6 million of cash flow to Chris-Craft net after taxes 
after interest and after preferred dividends. 

Now, that 2.6 million a year of cash flow 
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compares with what it could actually look forward to 
getting on the shares — the 40.6 per cent that was my 
previous example. There, if you assume that the divi¬ 
dends would continue at the rate of a dollar forty which 
had been the effective rate, that works out to $973,000 
in annual dividends or approximately $900,000 after taxes. 

Ov. y 

So through a merger on these terms, S- rhic -Craft 

would nave increased the cash flow of its enterprise from 

$900,000 to 2.6 million dollars, or a million-seven annually 

Now, if you would capitalize that million-seven 

annually, at 9 times earnings, at that same 11 per cent 

yield that I used in my previous calculation, the value 

of control over cash flow or the value of this merger to 

Chris-Craft has a capitalized value of $15.3 million. 

That is 1.7 million times 9. 

I think I nay nave underestimated that valup 

because I have allowed dividends of $900,000 net after 

taxes when in fact tnat dividend, the control over those 

dividends, were in liangor Punta's hands and obviously with 

C kr.vCrctV 

the berieiit of hinds iglit. -±-t could not count on any such 
dividends. 

but just to try to be conservative about it, I 

have subtracted tne dividends at. their full face value. 

Coo (IT-. 

'tr* So you think that tne investment that Chris- 
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still a number of elements of value. Tnere is the control 
over dividend policy, there's the control over management, 
there's the ability to report earnings at that particular 

point on the equity basis, and those are not elements which 

I attempted to quantify. 

ConAT: 

-Q- Dealing with the last one, I suppose that moving 
its proportion of the equity earnings into the accounts of 
Chris-Craft. didn't mean that Chris-Craft. would bp realizing 
spendable dollars? 

A That is correct. 

Cdn&T* 

Nor even that it got something which would be 
good collateral? 

A That is correct. 

C QO(LT\ 

-©» It would merely represent an enhancement of the 
balance sneet? 

A uell, of the earnings statement. 

CdoAf'. 

-fc- Of the earnings statement. And reflected into 
the balance sheet through any surplus earnings? 

A Tnat is correct. 


COotT-. 


Is there any way of assessing the value to that 


kind of an opportunity? 

A Well, I would regard the opportunity to report 
earnings when you don't have the power to control 
those earnings as a very limited value. 
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ComaT: 

Is there any way of evaluating t.he privilege to 


choose the management in futuro? 


A I think it is very hard to quantify these elements 

separately one at a time, but there are so many clear 

precedents of companies paying premiums for control of 

other companies-, of control blocks, selling at big premiums 

over prevailing market prices for a hundred shares, that 

it just seems clear that there are very, very significant 

values thattne marketplace recognizes for control position, 
ccoitr-. 

tT Aren't tney in the same subjective category as 
the willingness of these contestants to pay •«-way over 
fair value for stock in the market? 


A Well, some of them are subjective, some of them 

are objective. I think control over cash flow is a 

very objective — 

Coo/i T; 

But you can't quantify it? 

A Well, I have attempted to quanit.fy it. 

In the merger case, following -- 
Coo 4- f *. 

I am going to leave aside your merger case 
because that will just be doubling up on what we are 
talking about. I understand your ooi rrt on merger. 

I am trying to take these things separately to see if there 
is in fact an identifiable value to the possibility or 
probability, whichever way you want to deal with it, of 



2734 A 


dhbr Rosenkranz 331 

getting the privilege to name your own president and 

drive the big limousine and increase the salaries and take 

home, and all the other prerc - guicite s which may or may not 


home, and all the other prere - guicite s which may or may not 
be an incident of control. 

A Well, i think that there is a quantifiable value 
to being able to choose the management, but. I just am at 
a loss to be able to quantify that for you in this particular 


case 


COoA-T: 


Now, is there any way of quantifying and evalu¬ 
ating in dollars the matter of d k vid'eit control, when and 
how much to pay by way of dividends? 

A Yes, I would say — 

CootTt 

bearing in mind that you are in a cyclical 

business. 

A Well, I would say you could simply capitalize 
the value of the expected dividends. I mean, in that 
particular case I would say if Piper had, looking back 
over five years history, a level of earnings of $3 per 
snare on average and if its current dividend value 
was $1.40, 1 would say that the value of the right to pay 
or not pay those dividends, as you choose, as it suits 
your own corporate purposes, is quantifiable and I would 
simply capitalize those dividends. In other words, 
if Chns-Craf t's expectation was to receive$973,000 a year 
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in dividends and if liangor Punta acquired the power to 
frustrate the receipt of those dividends for its own 
corporate purposes, that Chris-Craft lost a stream of income 
of ^>900,000 a year, roughly, after taxes, which, depending 
on your choice of capitalization rate, and if we are stick¬ 
ing with this nine times idea, that would be over $8 millionl 

detriment, 
coofir-. 

All right. You naven't mentioned anything about 
the possibility of increasing earnings in the future. 

I suppose there is no way to quantify that because there 
is noway of estimating those possibilities; isn't that 
so? 

A Well, 1 have been — no, I think that is correct. 

I focus primarily on Piper in relation to the earning 
power that it had demonstrated in the 5 years ended 

September 30, '69. 

CovhlT: 

At what point in the normal run of Piper's * 
cycles was Piper in in 1969? What did its cycles measure 
out to be in year terms? 

A I think at. the time people would have regarded 

Piper as in tne middle of an up cycle and that was why 
we asked the United States Trust Company and the various — 
t.° do tno analysis that they did, to see what one could 
reasonably, a neutral economist., could reasonably predict 
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2 

for Piper based on the economic outlook at that particular 


3 

point in time. 

C<wcr 


4 

You diu get an economic study from Arthur Little? 


5 

A Well, that was related to the outlook for — that 


6 

was a broader study. It. didn't relate specifically. 


7 

couw: 

* Wnat did they tell you about the outlook? 


8 

A Well, they thought that the outlook for consumer 


9 

spending and recreational areas was very, very strong but 


10 

that the outlook for military related spending was relatively 


11 

weak compared to the rest of the economy. 


12 

Court. T: 

And they predicted a surge uoward or a surge 


13 

downward in tne economy for 1969? 


14 

A 1 don't recall their overall economic prediction. * 


15 

I was concerned more with the specific industry fore¬ 


16 

cast. 


17 

Cao«.T\ 

-t? '69 was just a little ahead of the time 


18 

that you became interested in corporate finance; isn’t. 


19 

that so? 


20 

A Yes, but I had been an economist for several 


21 

years before that and I was quite — 


22 

C.O'.'rt.T*. 

Luring tne period of time that you taught at 


23 

Pace? 


24 

A tell, I was employed as an economist, at Rand 


25 

Corporation as well. 



> 
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C_«o*.T \ 

-t? What years were that? 


A That was '67 through the end of '68. 

And that had to do with national security and 
municipals? 

A And also municipal finance. 

■©■ Municipal finance. 

I think I have explored the areas that I had in 

mind. 


MR. ARMING: May I ask a clarifying question? 
Excuse me* do you want to proceed first? 

MR. LIMAN: I have no c h o is e. 

MR. ARNING: Just one question. 

BY MR. ARNING: 

Q In this $9-1/2 million of cash I believe you 
referred to 953,000 shares of $2 preferred stock and some 
varrants in calculating the cash flow. That was only for 
the balance of the company after Chris-Craft had already 
achieved a 40 plus per cent position; is that correct? 

A That is correct. 

Q And doesn 1 t take into account the preceding 
investment they made in getting to that point? 

A No* that is correct. This is just an attempt 
to see what going forward would have meant to them* what 
ability to go forward would have meant to them in terms 
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2 

of marginal income. 


3 

MR. ARNING: Thank you. 


4 

MR. RYAN: Mr. Liman, just one question. 


5 

1Y MR. RYAN: 


6 

Q If bangor Punta had refused the offer of 


7 

securities and insisted upon its statutory rights to a cash 


8 

appraisal, would your formulation still be correct? 


9 

A Well, it wouldn't be correct in precisely this 


10 

form because bangor Punta would have gotten an indeterminate 


11 

amount of cash rather than this package of securities. 


12 

Q That would change your numbers, wouldn't it, too? 


13 

A Of course. 


14 

ThL COURT: That would put us back again to the 


15 

appraisal value of Piper on the day before merger is announced 


16 

isn't, that so? 


17 

THE WITNESS: Tnat is correct. 


18 

MR.LIMAN: Do you have one question, Mr. Shimer? 


19 

MR. SHIMER: No, Mr. Liman. 


20 

HR. ARNING: When we say one, we mean one. 


21 

MR. LIMAN: I wouldn't promise that. ' 


22 

bY MR.LIMAN: 


23 

Q If bangor Punta didn't take the package and 


24 

there was a merger, the way the calculations would work out 


25 

would oepend upon what a Court awarded? 
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A 

Q 

became 


Kosenkraiii: -j 

Yes, that is correct. 

And that would be down the road when judgment 
final? 


A That is correct. 

Q Now, depending on what the package was worth, 
had to be constructed to be worth, and what a dissenter 

might get, your cash flow computation would vary, either 
up or down, am I right? 

A That is right. 

Q Cash flow is not the only consideration in seek¬ 
ing control of a company, am I correct? 

A That is correct. 

U Now, there's been a lot of testimony about, this 

period of '67, * 68 , *69 being a conglomerate era, am I 
correct? 


A Yes, sir. 

Q And that was an era in which there was premiums 
for control? 

A Yes, sir. 

0 And it was an era in which people talked about, 
funny money? 

A Yes, sir. 

Q You would say we are in a more sober economy 

today? 
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A I think we are. 


Q Would you say that people are still paying 
substantial premiums for control today? 

A I think people are still paving substantial 
premiums for control. 

Q As — 

A I think even more so in fact because we now — 

1968, *67, -69, was a time that was characterized by public 

companies normally selling at substantial premium over 

wnat they were worth as private businesses. Today there 

are a large number of public companies that are selling at 

substantial lass tnan tfcS'worth as business**, 

Which means that the controlling shareholders or 

groups today are in if anything a better position to sell at 
premiums. 

U Mr. Rosenkranz, in your judgment as an investment 
banker and as an economist, is control something of value? 

A Yes, it is. 

. ^ Not just as a market figment? 

A No, I think it has very real and practical value. 

0 would you tell me in your opinion, are you 

prepared to describe bangor Punta as irrational in committing 
to pay $80 a share for control? 

A No, I am not. 
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MR. LIMAN: No further questions. 

MR. RYAN: No further questions. 

MR. LIMAN: Do you have your one question, Mr. 


Shimer? 


MR. SHIMER: No, sir. 

THE COURT: Anything else? 

MR. RYAN: No more questions. 

1HE COURT: You may step down. 

(Witness excused.) 

MR. LIMAN: We have some documentary matters 
that Mr. Auspitz will handle, your Honor. 

MR. AUSPITZ: First, I would like to mark for 
identification Piper annual reports for the years 1965 
through '73, inclusive. 

MR. LIMAN: Would you excusf me one moment , 
your Honor, while Mr. Auspitz ^h anld es this? 

(Plaintiff's Exnibit 160 was marked for 
identification.) 

MR. AUSPITZ: I would like to mark the Bangor 
Punta annual reports for 1969 through '73, inclusive. 

(Plaintiff's Exhibit 161 was marked for 
identification.) 

MR. AUSPITZ: The Chris-Craft annual reports, 1969 

through 1973. 
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(Plaintiff's Exhibit ±T2 was marked for 
identification.) 


MR. AUSPITZ: I offer Exhibits 160 through 162 
inclusive in evidence. 

MR. AUDLAUDER: Finally, your Honor, yesterday you 
asked for some statistical computations on the likelihood 
of Chris-Craft or Bangor Punta obtaining control from 
certain premises. Mr. Segal has computed those premises 
and I would simply like to hand those computations up. 

lhese are a matter of applying standard 
probabilities from, I gather, a table of what is called 
Normal Distribution and he has worked out these particular 
percentages on that basis. 

MR. LIMAN: We are not offering it in evidence. 

The facts are all in the last sheet. The targets 
are all in the record and I thought that the court would 

want this as a convenience for the distribution of the 
stock. 

THE COURT: Anything else? 

MR. AUSPITZ: No, your Honor. 

MR. LIMAN: Chris-Craft rests. 

MR. RYAN: I am prepared to proceed, your 

Honor. 


Mr. Lank, please. 
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AUBREY B. LANK, called by defendants 
Bangor Punta Corp., David Wallace and Nicholas 
M. Salgo, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. RYAN: 

(Defendants Exhibit BU was marked for 
identification.) 

U Mr. Lank, are you a member of the bar? 

A Yes, sir, I am. 

Q Of what jurisdiction? 

A Of the District of Columbia and State of Delaware 
Q Could you please recount briefly your pro¬ 
fessional experiences as a member of the bar, your associ¬ 
ations? 

A I was admitted to uie bar in the District of 
Columbia in 1951. 1952 in Delaware. I became law clerk 

to the honorable Richard S. Rodney in '51 and I became 
associated with Logan Marvin Boggs & Theisen in 1953 
I stayed there until 1960 . 

I left to form r..y own firm, which is now 
Lank & Mu1ford. 

Q And your offices are in Wilmington, Delaware? 

A Yes, sir, they are. 


S 
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U In the course of your professional experience 
, have you had anything to do with appraisal proceedings 
involving dissenting shareholders under Delaware law? 

A Yes, sir, I have. 

Q Could you recount for us briefly your exper¬ 
ience? 


A Between 1956 and 1966 — I am estimating these 
dates — I represented Colonial Realty Corporation 
in approximately ten appraisal proceedings that were 
aommended in Delaware. 

I represented the stockholders in the Delaware 
Racing Association appraisal, I represented the dissenting 
stockholders in the American Sumatra appraisal, I have 
been appointed by the Court of Chancellory as appraiser 
for Industrial Rayon Corporation, Platt Corporation, and 
last year I was appointed appraiser foi the Schenley 
Industries dissent. 

0 have you had occasion to familiarize yourself 
with the appraisal procedures which are in existence in the 
State of Pennsylvania involving dissenting shareholders? 

A Yes, sir, I have. 

Q fire the procedures in Pennsylvania similar in 
any way in your opinion to the procedures in the State of 


Delaware ? 
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A Tnere have -- 

MR. LIMAN: Objection. 

MR. RYAN: There's an objection. 

THE COURT: I will take the information and 

pass upon its significance at alater time. 

A Yes, sir, they are similar. 

MR. LIMAN: Your Honor, can that go to the 
qualifications, too,your Honor? 

THE COURT: To what? 

MR. LIMAN: The qualifications, too, that you will 
take the testimony subject to the objection? 

THE COURT: Yes. 

MR. uIMAN: Thank you, 

0 Mr. Lank, were you asked by the defendants in 
this matter to conduct an appraisal using the techniques 
which are used in the State of Delaware, in the State of 
Pennsylvania regarding the common stock of Piper Air¬ 
craft Corporation on or about September 5, 1969? 

A Yes, sir, I was. 

0 Could y° u tel1 us briefly what steps you took, 
wnat investigations you made, in pursuing your efforts to 
express the opinion. 

A The first thing I did was examine the Pennsylvania 
law compared to Delaware law. 


I examined the 
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Pennsylvania case* compared them to Delaware cases. 

Then I examined the annual reports of Piper between 
1960 and 1969. I obtained throuqh Mr. Arning certain 
stock information as to trades during '68, '69 and '70 

of Piper stock. 

1 visited each of the plants of Piper in 
Lock Haven, Vero beacn and Lakeland. 

1 talker with the treasurer, I talked with the 
controller, I talked with the head of marketing and sales. 
And I even read a book by Mr. Piper, Sr. called Mr. Piper 
and His Cubs. 


1 think basically that is in snort what I exam¬ 
ined . 

Q Generally the representatives of Piper Aircraft. 

Corporation which you had your conversation with? 

A Yes, sir. 

Q Mr. Lank, by using the same techniques that in your 

opinion are applicable in dissenting snareholders proceed¬ 
ings under the law of the State of Pennsylvania, have vou 
formed an opinion of the appraisal value of Chris-Craft's 
approximate 42 per cent stock interest in Piper Aircraft 
Corporation on or about September 5, 1969, assuming that at 
such time Bangor Punta owned approximately SI per cent 
of all outstanding Piper shares and tne balance of the 



* 
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Piper shares, approximately 9 per cent, were not owned by 
either Bangor Punta or Chris-Craft. 

A Ves, sir, I have. 

0 Would you tell us what your opinion is? 

A $49.32 a share. 

Q That is for each Piper share? 

A Yes, sir. 

Q Mr. in,, by using the same techniques used in 

your opinion in dissenting shareholder proceedings under 
the law of the State of Pennsylvania, have you formed an 
opinion of the appraisai value of Chris Craft's approximate 
42 per cent stock interest in Piper Aircraft Corporation 
on or about September 5, 1964, assuming that Dangor Punta 
Corporation at such time owned approximately 37 per cent of 
all Piper shares and the balance of the Piper shares, 

approximately 21 per cent, were not owned by either dangor 
Punta or Chris-Craft? 

A Yes, sir, I have. 

Q Could you tell us, please, what your opinion is? 

A $49.32 a share. 

Q Would your conclusion change or be the same if 
you assumed that on September 5, 1969, Chris-Craft owned 
41 per cent of the outstanding Piper Aircraft shares and 
Bangor Punta owned approximately 31 per cent of the 
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outstanding Piper shares, and the balance were not owned 
by either Bangor Punta or Chris Craft? 

A No, sir. With still the same $49.32 a share. 

U There would be no difference in the value? 

A No difference. 


Q I show you Defendants' Exhibit BII for identifi¬ 
cation and is this a copy of your report on your appraisal 

A Yes, sir, it is. 

MR. L Til AN: Are you offering it? 

MR. RYAN: Not yet. 

0 Mr. Lank, could you,,by using your report to 
refresh your recollection, if necessary, please recount to 
the Court how yau arrived at your conclusions? 

A All right, sir. 


Q As briefly as you can. 

A First of all, the Pennsylvania law with regard 

to either a dissent from an effort by the corporation to 
change its voting - by changing cumulative voting, rather, 
provides a method of determining what they call fair 
value for each share of the dissenters' stock. 

I examined the Pennsylvania cases and came to the 
conclusion that basically what the Pennsylvania cases were 
concerned with were the same elementjof value which we 
use in Delaware, namely asset value, investment value, and 
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2 

the single engine plane market, larger distribution, larger 


3 

number of overall sales. 


4 

This continued, and during this period of time 


5 

Piper, of course, got -on the twin engine plane market., 


6 

where tney did compete and they competed effectively with 


7 

Cessna and with Beech. 


8 

I read Mr. Fitzgerald's testimony which he gave 


9 

here some time ago concerning the future of the general 


10 

aviation business. I think he painted a very rosy picture 


11 

as of 1971, and I think the same picture was applicable 


12 

in 1969. 


13 

Now, then I explored the three elements of value. 


14 

IJo. 1, market value, No. 2, investment value, and/or 


15 

earnings value as you want to determine it, and three, asset 


16 

value. 


17 

In determining market value, I did several 


18 

things. I examined the market for Piper stock in 1968, 


19 

I examined it in 1969 and in my opinion as an appraiser 


20 

I wouldn't have taken into account the market value of 


21 

the stock as of September 5, 1969, and for two reasons: 


22 

No. 1, the price at. $62 a shore was reflected 


23 

in the tender offer or the counter offers of both Bangor 


24 

Punta and Chris-Craft, and secondly, the market was almost 


25 

non-existent at that time on the Pailadelphia-Baltimore- 



Washinqton exchange. 
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1 trled to find ° dt «*“ «- was a£fected by 
; the quest ,or contrci * «. x out that 

they made an announcement their inf - • 

their intention to control 

on January 23. j i ooked 

t tne market price on January 

7 22nd, 1969. 

[ , , 1 then aVer39ed the even in oecember 

of 1968 to see if that- v ,, 

lV made an >' d i«erence, if there 

WaS 3 real d i f f“ ence between the two an d th 

CWO ' and ^ere was not. 

As a matter of fact i f , 

12 f you ave raged the market 

13 ;r of 1968 in «. s ligh t ly hl , her 

„ ff 9Ure ' abOUt $53 ' 25 ' S ° 1 thOU9ht the Price th “ — not 

* -tea in any way by the control factors or tender ^ 

, 6 ^ PrlCS I believe 

that is in accord with the n 

he Pen nsyivania l a „ where they 

say that the price i? n »- *■ u 

^ ^ to be affected hu ♦•k 

. ' by the announcement 

cK c ,l^ ianS f ° r mer9er and/or the amendment to the 
oorj-vi-Liim to dispose of cumulative voting. 

20 

wa»-«. 6 SeC ° nd ValU ° Which 1 u -d wes investment 

b«*rm;. Del a w a re lew and » , 

and 3 recent Pennsylvania case 

Seems to intimate that when you are celculaf 

23 . , calculating investment 

and/or earning value you do it on ft, u 
* th , C ° n the basl * of everaging 

M the last five year*; T 

y r s. so I took the last five years • 

oe e years earnings 

of Piper, *65 through '69 anr 

on 69, ano arrived at an average of 
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$3.03 for that five-year period. 

The most difficult part in the appraisal process, 

or one of the most difficult parts of the appraisal process, 

is determining a rate of capitalization for these earnings. 

In the Delaware cases — and I will have to limit 

myself to that because it is so difficult to determine 

what the Court actually did in the Pennsylvania cases, the 

Pennsylvania cases other than Watt S. Shand, we have run 
aar\»>^ 

the g omi -t from the old days of the appraisal when Mr. 

Dewing on the financial policy of corpora'.ions was the 

Bible to the present time where we are now finally using 

a multiple of price to earnings, either the Standard & 

Poor's price earnings average, or the industry average. 

I examined both of those. 

I examined the i ndust r ies Cessna and Beech. 

I did not use Cessna-Beech for a couple of reasons. There 

was one main reason: They are both in the general aviation 

business but there their similarity ends. 

Cessna is about 47% in other types of business. 

They are in a fluid control manufacturing business; they 

do a great deal of work for the Milit-ary . Beech also does 

\r*\ X "V^r 

a great deal of work for the Mili t a ry. I believe I have 
them listed here. Forty-three percent of Cessna's sales 
are not in general aviation sales and 22.8% of Beech's 
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2 

sales were not. 


'2 3 

So I was left then, I thought, with really one 


4 

indicator. I could have used, as Delaware cases have 


5 

done, an average of the two competitors and I would have 


6 

arrived at a price earnings ratio of somewhere around 18. 


7 

I think I put that in here. A little over 18. 


8 

I then examined — 


9 

THE COURT: What were the components of that figure 


► 10 

wherein you arrived at 18? I don't see that in here. 


11 

THE WITNESS: Look at Page 12. Cessna's five-year 


12 

average is 12.4 and Beech is 2.5-4. if you add them together 


13 

you get 37.8, and you divide that by 2. 


14 

THE COURT: I misunderstood you. I thought 


i 15 

you were taking the price earnings ratio of Chris-Craft 


16 

and Bangor Punta. 


17 

THE WITNESS: No, no. 


18 

THE COURT: You are talking about the two airplane 


19 

comoanies? 


20 

THE WITNESS: Yes. 


21 

We would get 18.9. I was not happy with that 


22 

because I don't think the two companies are realiy comparable 


23 

Much less than 1% of Piper sales are to the Military. They 


24 

are solely in the general aviation business. 


25 

So then I thought the next fairest way to do it 
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2 

would be to take the STandard & Poor's 425 Industrial 


3 

Average over a five-year period and see what that arrived at. 


4 

I did, and I took '65, '66, '67 and '68 on Page 13, and 


5 

I arrived at a multiplier of 17.32. I adopted that 


6 

ratio to my earnings of $3.03 and arrived at $52.48. 


7 

That is my investment value. 


8 

The most difficult part of this appraisal 


9 

proceeding was trying to determine what net asset value 


10 

was, mainly because Piper had never had an appraisal of 


11 

any of its assets. They did have several things though 


12 

that did help me. 


13 

I found out, for example, in 1972 they mortgaged 


14 

all their plant equipment for $22,000,000. At that time 


15 

book value was about 15.3n.Nion. 


16 

I also found out that the assessed value of the 


17 

Vero Beach property was something in excess of four and 


18 

a half million dollars. It had a book value of a little 


19 

over 2. 


20 

I examined the reproduction cost for insurance 


21 

purposes as of September 5, 1969, and they came up with a 


22 

total plant and equipment value of some fourteen million 


23 

dollars over the original cost value per the balance sheet. 


24 

I have, as I said, visited all these plants. 


25 

I went through them. i talked with the plant managers. 
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The plants are well maintained. They are clean, painted, 

and they appeared to be, to me, well op era T lng -. I took 

Qr\ o 

an arbitrary figure, and middle is arbitrary,, of increasing 
the book value of the plant and equipment by its cost, 
and that resulted in an increase of about $9,000,,000. 

Now there was one or two other adjustments that 
I had to make. 

On the 1969 statement there was an item called 
Finished Airplanes and Service Parts. They had a book 
value p e r p l ane of $12,410,000. These planes, I will say, 
95% of these planes, were already purchased by customers, 
and all that had to be done was for the customer to come 
and pick them up and they were finished. 

Part of the duty of an appraiser in finding 
a net asset value is to ascertain what is its going 
concern value. 

The Pennsylvania cases say assets shall be 
appraised on a going concern value. Since these planes 
were ready to go, I arrived at a fair market value for 
those planes of $15,270,000 based upon the percentage of 
sales and the cost of sales for the year ending September 
30th, 1969. In other words, I felt that as of that date 
those planes could have been sold for $15,270,000. 


25 


One other adjustment had to be made. They had 
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assets in Miscellaneous Assets of 10,734 shares of 
common stock of Narco Scientific Corporation with a book 
value of $4189, and the fair market value on September 
5 was $448,145. 

So I added to my other assets $443,956, which 
was the difference between $4179 and the fair market of 

My t0tal ad:iustments then to book value were 
*" hU > 117.96 or $9.27 a share. 

Q Excuse me. 

A $8.29 a share, making a net asset value of $31.31 

The next process a Pennsylvania appraiser has 

to do is to weigh* the various elements he finds of value. 

Delaware cases, I think, have uniformly held that the 

two most important elements of value in an appraisal action 
are earnings and market. 

The Pennsylvania cases which I have read put a 
great weight on earnings. Our cases have &S the gambit of 
weighing market value of earnings from a low of zero, 
where there was no market, to a high of 50%. I have chosen 

- and ! don't think arbitrarily - a weight of 45, to be 
applied to market value. 

The next element was weighing earnings, and I have 
chosen a weight of 40% on earnings because I felt that the 
earnings were ,with market value ( wrttr the two ways in which 
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an investor could pqs s r i bfr e recoup his value in the concern. 

I therefore place a weight of 40% on earnings. 

Asset value garners the least weight, and more 
so where I was not at all satisfied with my valuation of 
assets. I would have been better satisfied had I had 
appraisals of each one of the plants and the land, but I 
did not, and, therefore, I assigned the least value to 
assets of 15%, and after these weights are applied to the 
various values you come up with an appraisal value of 
$49.32 as of September 5, 1 S»69. 

Q That, in your opinion, would be the value, the 
appraised value, of Piper shares on September 5, 1969 if 
the techniques used in Pennsylvania were applied? 

A Yes, sir. That's my opinion. 

MR. RYAN: No further questions, your Honor. 

MR. LIMAN: Your Honor, do you have any questions 
before I start? 

THE COURT: My questions will follow yours. 

Please proceed. 

CROSS-EXAMINATION 
BY MR. LIMAN: 

Q Mr. Lank, are you a member of the Pennsylvania Bar? 

A No, sir, I am not. 

Q Have you ever participated in any Pennsylvania 
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appraisal proceedings? 


3 

A No, sir, I have not. 


4 

Q Did you ever have any occasion to familiarize 


5 

yourself with Pennsylvania procedure before you were engaged 


6 

for this responsibility? 


7 

A I did familiarize myself with procedure because 


8 

I am interested in appraising proceedings and I suppose 


9 

generally I know a little bit about a lot of law; in 


10 

Particular, with regard to appraisals. 


11 

Q When were you asked to undertake this assignment? 


12 

A Do you want the exact date? 


13 

No. It is not necessary. Give me an approximation. 


14 

A I think it was sometime in February of 1974. 


15 

Q You testified that you spoke to various officials 


16 

at Piper Aircraft Corporation. 


17 

A Yes, sir. 


18 

Q Who arranged for you to visit the plants and speak 


19 

to the people? 


20 

A Mr. Martin. 


21 

Q Mr. Martin of Bangor Punta? 


22 

A Yes. 


23 

0 Did you find the Piper people cooperative with you? 


24 

A Yes, sir, they were. 


25 

Q You got what information you requested, I presume? 



\ 

■* 


V 
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A Yes, sir. 

^ you aiso sup^ir f* .. % "PoaVap 

xso speak to ether Bangor H*** officials 

besides Mr. Martin? 

NO, sir. until yesterday I didn’t know any other 
officials at Bangor Punta. 

0 Did you have any knowledge of the light aircraft 
industry before you undertook this assignment? 

Well, yes and no. I have been a passenger - I 

have about 200 hours ^ 

urs as a passenger in Piper Commanche, 

both single-engine and twin-engine, and I guess I have flown 

That's my only experience with general aviation. I 

0 I drive but that does not make me an expert in 
the automobile industry. 

Do you have any knowledge of the aircraft industry 

other than what you uainnH 

9 ined in connection with this case? 

A No, sir. 

Q Vou used the term "appraisal value” in your report 
and in your testimony. 

A Yes. 

0 To fact, you have had two reports on this matter, 

have you not? 

A Well, i have had two because I had to amend one 
because — 
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Q You made a mistake? 

A We made two mistakes. 

0 13 the **" " a PPraisal value" used i„ the 

Pennsylvania statute? 

A No. The term used ir n 

the Ponns ylvania statute is 

fair value." 

0 IS thC te ™ ' appral «l value- used in your 
Delaware statutes? 

A No ' sir > it is not. 

0 There the term used is “value"? 

A ThGre the term used is "value." 

0 Y0U referr ° d t0 thC ‘ sound decision; a. x 
correct? 

A Yes. 

o when was that decision? Before 1,69? 

A No, sir. That was 1973. 

° Xt t& Say that there were Pennsylvania 
ecisions on appraisal before 19 73? 

A There were a few, y es , sir. 

o In fact, you read the Austin case? 

A Yes. 

o VOU were familiar with the fact that the c 
Conr* < .u th Penns Ylvanic 

Court rn that case cited New fork cases? 

A Yes. That's right. 




2761 A 


11 pgr 


Lank - cross 


0 As a person who has had a general interest in the 
area of appraisals, I take it that you were aware that 
there were differences between the approach of the New York 
Courts towards appraisals and the Delaware Courts towards 
appraisals. 

A Yes, sir. Very much so. 

Q Is it your view now that in 1973 Watt & Shand 
has resolved that issue of whether Pennsylvania was going 
to follow New York or follow Delaware? 

A Well, I don't know whether — I would say that 
the Supreme Court of Pennsylvania, as of 1973, certainly 
followed Delaware. Whether or not — I think if the 
same elements that were in Watt & Shand were put to them 
probably in 1969 they would have probably have done the 
same thing. That's my opinion. 

Q You have made some predictions as to the outcome 
of cases that have not come to pass. All of us have done 
that. That is an occupational hazard of our profession. 

A I would think so. 

0 In any event, in 1969, forgetting about looking 
forward, you could not have said with the conviction ^ 
you say now that Pennsylvania was going to follow the 
Delaware standard as opposed to the New York standard; 


25 


am I correct? 
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A I think that's a fair statement. 


Q You are not a securities analyst: am I correct? 


A I am not. 


Q When you have participated in an appraisal 


proceeding you have participated in two capacities, either 


as an attorney for one of the parties — 


A Dissenters mainly. I havk never represented 


the corporation. 


Q .ou have also participated in the judicial 


oapae* ey -upsrr^l strr. I £ | 


A Yes. 


And in that capacity you hear testimony and receive 


evidence from the parties; am I correct? 


That's true. 


Q Am I correct that you have read the Delaware 


statute; ypu know it by rote? 


A 1 don't know if I know it by rote, but I know it. 


Q The Pennsylvania statute you read now, you know 


that one, also? 


A Yes. 


You fixed September 5 as the date as of which 


your appraisal would speak? 


A I fixed September 5, although the Pennsylvania 


statute says the day before the vote. The Delaware statute 


( 


I 
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says the effective date of merger. The date of September 

5 was requested of me. That was the date that I was asked 
to do it on, as of. 

Q You didn't make a judgment yourself as to what 
the appropriate date was? 

A No, I did not. 

Q Under the Pennsylvania statute for September 5 
to be the date as of which an appraisal would speak, the 
vote of the shareholders would have to be on September 6? 

A Yes, sir. 

Q And there would have had to be a proposal of 

merger tendered by September 5 and September 6; am I correct? 
A Yes. 

Q Am I correct that you were aware that there was 
no such vote of shareholders on September 6th? 

A You are right. 

Q There was no such vote of shareholders on September 
5? 

A Yes. 

0 You have done an appraisal only on the assumption 

that the vote of shareholders took place on September 6th? 

Am I correct? 

A I have done the appraisal on the basis that if 
someone asked me as an appraiser what the value of Piper 


r 
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stock was on September 5, 1969, this is my opinion. 

0 Under that statute what you are saying is that 
would mean that the vote was on September 6th. 

A That's correct, sir. 

Q Have you made any efforts to compute what the value 
would be if the vote of shareholders had been in May of 1970? 

A No, sir, I have not. 

Q May of 1971? 

A No, sir. 

Q Or today? 

A No, sir. 

Q You are aware, are you not, of the Second Circuit 
decision in this case? 

A I have read the Second Circuit decision, yes, sir. 

Q Did you read language in that decision to the 

effect: 

"The measure of damages shall bo the reduction in 
the appraisal value of CCI's Piper holdings attributable 
to BPC's taking a majority position and reducing CCI to 

a minority position and thus being able to compel'a merger 
at any time?” 

You read that language? 

A I read it. 

Is it fair to say that you proceeded on the assumptiar 
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2 

that the merger had actually been consummated? 


3 

A I didn't have any assumption other than the fact 


4 

that I was asked to appraise the stock as of September 5, 

•Si 

5 

what was the appraised value on that day, and however you 


6 

want to put it, that's what I came up with. 


7 

Q Under the provisions that you are familiar with. 


8 

either Delaware or Pennsylvania, is there any occasion on 


9 

which you would have to determine a value as an appraiser 


10 

► 

other than if certain action had been taken by the 


11 



12 

A Prior to that time, you are right. 


13 

Q So you would agree with me that the underlying 


14 

premise of your work -- I am not asking you whether you made ‘ 


15 

that premise — is that the merger was consummated. 


16 

MR. ARNING: Objection. That has been asked 


17 

and answered six times. 


18 

MR. LIMAN: He has not answered it, your Honor. 


19 

THE COURT: You may answer it again. 


20 

A The premise upon which I did the appraisal, as 


21 

I said before, was, in my opinion, as an appraiser, what 


' 22 

was the value of the Piper stock on September 5, 1969? 


23 

I don't care what happened before or after. 

' 

24 

Q You are an appraiser in the Schenley proceeding? 


25 




A Yes. 
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When were you appointed? 

I was appointed m - i believe it was Hay 1st. 


0 That 


got control? 


s approximately five years after Glen Alden 


Yes, sir. That case had been in the Supreme Court 


tw.ce. 

Q There still has not been any resolution? 

A No,sir. 

0 Have proceedings been held before you? 

A I hope it will all be resolved by the middle of 

June, at the outside. 

Q Is it fair to say that the case was actually up 
to your Court before it was assigned to you, up to the 
Supreme Court in Delaware? 

A Two times. 


Q There 


was an effort to enjoin that merger; 


am I 


correct? 


A That's correct. 

0 At that time the objection was made that the 
price that was being offered to the shareholders in the 
form of paper was not equitable? 


Q 


That's right. 

And the Supreme Court of 


Delaware compared the 
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package that was being offered to those shareholders to 

the market price of Schenley before the merger was announced 
am I correct? 

A That's what they did. 

Q That was in 1971? 

A Yes. 

Q They didn't compare it to the price that Schenley 
was selling at when control was taken by Glen Alden 
in 1968? 

A That is correct. 

Q The price in 1968 was substantially higher. In 
fact, the price in 1968 was over $50 a share, wasn't it? 

A The whole issue, Mr. Liman, is whether or not 
the Court is to consider the price, what was paid to Mr. 
Rosensteil for his effective control of Schenley, or 

whether you fix another price in 1971. That is the issue 
which I have to decide. 

Q I asked you about what the Supreme Court decided. 

A I don't know what the Court will decide. 

Q It looked at the 1971 price? 

A It said that looking at the 1971 price the 

package that was offered for the Schenley shares is fair. 

0 It didn't look at that much higher 1968 price? 

A That's right. 
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Q Would you describe the process of appraisal in 
Delaware as a precise science? 

A No. I don't think it is a precise science. 

Q Does it really involve a question of judgment? 

A Yes, it does. 

Q The judgment of reasonable people can differ? 

A Yes. 

Q In fact, it has differed from appraisers to the 

Chancery Court to the Supremo Court in the same cases; am 
I correct? 

Yes, sir. I don't think the Supreme Court has 
ever overturned the Court of Chancery in an appraisal action 

Q You participated in the Delaware Racing Commission 
case; am I correct? 

A Yes. 

Q Do you recall that in that case the corporation 

proposed a fair value of $1932 a share? 

A Yes, sir. 


0 And you, applying the same standard, asked for 


$7949? 


Yes, sir, I did. 


In fact, $7949.20, right down to the last decimal. 
You are probably right. 

And the appraiser appointed by the Court, applying 
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those principles, came up with a figure of S3472.90; am I 


correct; 


I don't know the exact figures. That sounds 


about right. 


And Chancellor Marvel disagreed with the appraiser? 


Yes, sir. 


Disagreed with your position? 


Yes, sir. 


Q And he came up with the figure of §2321.30? 

A I believe that's correct. 

Q There have been other cases involving this kind 
of discrepancy in Delaware; am I correct? 

A Yes, sir. 

Q Is it fair to say that you find your assignment 

as an appraiser a very difficult one? 

A Yes. 

Q Would you agree that the term "fair value" in the 

Pennsylvania statute is “an elastic one and subject to an 
infinite number of variations in definition and in the 
component elements that combine to establish the-'fair 
value' of anything?" 

A I would certainly agree with that. 

Q Do you know where that quote came from? 

It sounds like one of the Pennsylvania cases. 


[ > •*.' 
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Was it the leading Pennsylvania case in 1969, 
the Austin case? 


A It may have been. 

Q Do you remember in Austin, Judge Allesandroni's 
decision reported in the District and County reports, 

89 District and County Report 57, 1953, the following: 

"NO mathematical computation or 
value can be ascribed to any particular element that when 
added to others may properly be said to constitute the 
fair value of any given security." 

A I think he probably said that. 


Do you agree, with respect to the appraisal 

process, that inevitably the procedure involves delay and 

uncertainty with expenses which may cut into a shareholder's 
recovery? 


A Yes. I believe that. 

0 Do you believe that the 

may involve a significant financi 


valuation process 
al sacrifice to the 


itself 


shareholder, notwithstanding the attention which Courts 
have given to the matter? 

A That's why Pennsylvania amended their statute 
to allow the cost to be recovered and interest to be 


recovered. 


Q 


Do you agree that the 


appraisal process will tend 
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to produce conservative results where the values are 
speculative and the majority power to pick the time in 


which to trigger the appraisal may encourage them to move 
when full values may be temporarily obscured? 

A No. I don't believe so. 

Q Have you read the Vorenberg article? 

A I have, many times. 

Q Do you disagree with that observation? 

A Yes, because I have had the same thing tried on me 
as an appraiser, and I think to counteract that very 
suggestion is that you eliminate a value that you think is 
artificial or manufactured by the control corporation or 

you reconstruct a market value which more nearly reflects 
the actual market. 

Our cases have done that time and time again. 

Q I am not talking about the market value. What 
about earnings? 

A Very easily, Mr. What I think the Court 

could do, what I would do in a case like that, if i was 
faced with maybe one or two bad years after a series of 
good years I would increase the area — instead of five years 
maybe I would make it eight or nine or ten, because it is 
not fair to a stockholder. 

Q Are there any cases in Pennsylvania or Delaware 




u 


23 PGR 


27734 


Lank - cross 


that you can point to where they did that? 


A I can point to a Delaware case where they did that, 
Q Which one? 

A Let me see if I can find it for you. 

Q Is there one case you have in mind? 

A In the case I am thinking about the corporation 
tried to say that the only relevant earnings were those 
earnings of the last two or three years and they were not — 

there were no earnings. There were losses. The Court said 
you can't do that. 

Q Are there any cases that you can think of in 
which there were five years of earnings and where the Court 
in Delaware rejected the use of those earnings on the 
ground that it had been a depressed period? 

A We rejected it on the ground of being depressed? 

I don't know where they have used five years' earnings 
and have rejected one or more years. I know cases where 
there have been two or three bad years and they have 
extended that period of earnings to maybe seven, eight, 
nine, even ten years. 

Q Would you cite the cases you have in m ind where 

they extended it to seven, eight, nine, ten years, whatever 
the figures are you have? 

[Pause.] Well, here is Adams vs. R. c. Williams, 
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158 Atlantic /797. The Court used eleven years 
THE COURT: Who was the judge? 

THE WITNESS: Your Honor, the judge, I think, 

was Chancellor Seitz. 

THE COURT: What year was that opinion? 

THE WITNESS: I960, sir. 

The reason he did it — he said why — was becaus 

' 

out of those eleven years there were four years of losses. 

Q Didn't the Court in that case find that whether 
you used five years or eleven years there were losses and 
there was no earning value? 

A As it ended up, it didn't make any difference. 

You asked me for a case where the Court had used more than 
five years or had tried to average out these earnings. 

Q The Court concluded in that case there was no 
earning value at all; am I correct? 

A I think you are absolutely right. 

Q Do you say in your report that you prepared with 
care here: 

"Delaware has for many years as the Supreme Court 
m Watt & Shand did used the somewhat arbitrary calculation 
of averaging the previous five-year earnings"? is that 
statement true? 

A I think that statement is generally true, yes. 
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Q Would it be fair to say that if we were in a 
poor economy over a period of several years the stock is 
likely to be valued at less than if we were in a good peri d? 

A I think that's likely. That's likely. 

Q In fact, you have no doubt in your mind that in 
1974, given the climate, the way in which multiples are 
appearing in the stock exchange, that a stock was likely 
to be valued at substantially less today by a Delaware 
Court than it would have been in 1969? 

A I think that's generally true. 

Q Would you agree, then, that the timing of a merger 
can effect the value that will have to be given to the 
minority shareholders? 

A It can effect the value if — X am up here —— 

Q I don't mean artificially, sir. I don't mean 

somebody manipulating his earnings downward. Can it effect 
the value — 


A If you choose the bottom of the business cycle 
to go into a merger, sure. it is going to effect it 
somewhat. 

What I would do if I were the appraiser, I would 
extend those earnings back. 

Q Do you know whether any Pennsylvania cases extended 
it back? 
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A No. I do not know of any Pennsylvania cases. 

Q You said in your report that you set out to 
construct a market price for Piper in September of 1969? 
am I correct? 

A I set out to take one that I thought was not 
affected by the offers. 

Q What you did, you took the price that Piper was 
selling at just prior tc Chris-Craft's tender offer? 

A Yes, sir. 

Q That was how many months before September? 

A About nine months, I guess; eight months. 

Q Do you normally, sitting as an appraiser, get 
some advice on market prices when you are not taking 
something out of the New York Times but attempting to make 
a prediction? 

A Normally one of the big elements of an appraisal 
proceeding is whether or not the appraiser should be 
concerned with the price of the day prior to the announcement 
of the proposed merger or whether he should take the price 
on the effective date of merger. That always is an issue. 

Q I did not make myself clear. I apologize. 

Do you undertake the determination of market 
price in the first instance getting help from the parties 
or do you get help f axperts? 
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A From experts, 



UKur 

Q im experts do you rely upon in reaching your 
judgment as to what the market price would have been? 

A They bring a securities analyst down who has 
made a study of market price of the stock over a period of 

years who suggests a date which I should take as the market 
price. 
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o NOW, did you USB a security analyst here to make 


that price? 

A No, sir. 

Q What consideration or study did you do of the 
conditions of the market subsequent to January 22, 1969, to 
arrive at your September market price? 

a Well, the only study I made was that the contest, 
you know, started in May and the tender offer was made in 
January. That immediately shot the price of^tock up. 

It wasn't a realistic price, I didn't think, in my opinion. 

0 I understand that you discounted the higher 
price but you did accept the 552 price, am 1 correct? 

A yes, because it was practically the same as it ' 
was all through December when nothin, was happening. 

° W ° Uld y ° U haVe used - « y°a bad been asked to 
make the appraisal by my friend. Hr. Ryan, as of January 15 , 

1970, would you still have used that January 22. 1969 
market price? 

A Maybe I would, maybe I wouldn't. I don't know. 

Q ^^ you had to make if in ion , 

luaKe lr. in 1971, would you still 

nave used that price? 

A Probably not. 

° In decidin <? whether or not the January 22nd 

market price was obsolete or not- 4-v. 

e or not ' are there some consider- 


\ 
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that the January 1969 price of Piper was a good barometer 
for the price on September 5, 1969, am I correct? 

A I thought so, yes. 


Q What indices did you look at in particular? 

A Standard & Poors. That's all I was really 

interested in. 


Q Did the Standard & Poors price remain the same 
between January and September? 

A I think it went down, as I recall. 

Q Was there some reason why you concluded that 
Piper wouldn't follow Standard & Poors down? 

A Well, I had two choices as I saw it, Mr. Liman. 

I either used the September 4th or price or I used the 
price before any tender offer was made. Tnat's all. 

Q Or — 

A Or attempted to reconstruct market prices itself. 

Q Didn't you reconstruct market price in this 

case? 

A No, I didn't really reconstruct it. I took a price 
which I tnought represented the fair mauet value' of Piper 
stock before anything happened, any tender offers, any 
fight for control. 

Q So let me see if I understand it. 

What you did was, the $52 that 


you took repre- 
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sented the fair market value of Piper as at January 1969, am 
I correct? January 22, 1969? That was your judgment? 

A That was my judgment. 

Q And it didn't represent, in your judgment, 
the fair market value of Piper as of September 5, 1969? 

A it represented the market value element of an 
appraisal proceeding in my appraisal as of September 5, *69. 

Q Are there any Pennsylvania cases that say that in 
determining the market value of a stock you take its 

market value nine months or eight months before the stock¬ 
holder meeting? 

A No, but the Pennsylvania cases and the statute 
do«« say that you have got to eliminate all value 
as a result of the announcement of the proposed merger or 
the proposed amendment. 

Q So that you treated it as if on Januarv 22, 1969, 
the proposal of merger had been made? 

A I treated it — I suppose you can say that, 
yes. In effect, that is what I did. 

Q Did you look at what the last quarterly earnings 
of Piper had been in January 1969? 

A No, sir. I didn't look at the last quarterly 
earnings. 

Q So you didn't attempt to relate the January 
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market price to earnings and then a September price 
to earnings? 

A No, I didn't. 

Q And this was because this is the way you 
construed your assignment? 

A This is the way I make an appraisal. 

Q WLll, this was the way you would make an appraisal 
if the stockholder action took place on January 22nd, 
am I correct? 

A If I was asked — no, if I was asked to do an 
appraisal as of September 5, 1969, this is the way I would 
have done it. 

Q You would have done it as if taking the market 
price on — 

A If there had been fights, if there had been 
tenders offered back and forth, a fight for control, of 
course, that's the way I would have done it. 

Q Even if the market had deteriorated in the 
interim? 

A tven if the market deteriorated. 

Q Can you point to a single case in Pennsylvania 

that has established that proposition? I will ask you 
again. 


25 


A 


The only proposition I can tell you, Mr. Liman, 
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statute in Pennsylvania says you have got to 

eliminate any value as a rpenu 4 _ u 

result of the proposed corporate 

action. 

Q Are you referring to the language in the 
Pennsylvania statute, "All shareholders who are parties 
to the proceeding shall be entitled to judgment against 
the corporation for the amount of the fair value of their 
shares as of the day prior to the date on which the vote 

was taken without regard to any depreciation or appreciation 
thereof in consequenceof the plan"? 

A That's exactly right. And we say that- much 
the sane thing in the Delaware statute. 

Q Can you now tell me whether there is a single 

case to which you can point that says that you should take 

your market price from the market price that prevailed some 

seven months before the.plan of merger was proposed.even 
hypotnetically? 

A I om't. find you any slnqle ^ ^ ^ ^ 

is a judgment factor. And this is my judgment. -1 thought 

that was in my opinion the fair value before the market 
was affected at all. 

Q Can you -- 

A By the contest. 
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Q Can you tell me at what point in time you would 
have stopped looking at January 22, 1969 for a market 
price? At what point in time would you have stopped looking 
at January 22, 1969, for a market price? 

A Well, I don't know if I would ever stop looking, 
because, you know, when you go past the delisting in 
August, you don't have any market any more. And whatever 
market tnere was, you know, was so thir^ it was unrealistic. 

Q Are there cases that say that if therms no 
market that you don't look to a market price? 

A You try to reconstruct a market price. There 
are several cases on that where the attempt has been made. 
Wnether or not. the Courtis have always gone along with 
that attempt, that's another thing. 

Q but are there cases where the Court says 
since there was no market price, wnat we are going to do is 
look at, in effect, investment value and asset value? 

A Sure, they look at both of them. 

Q Tnere are such cases? 

A There are such cases, absolutely. 

Q Are you in a position to tell me whether if 
there was no longer a representative market in Piper shares 
at some point in time, whether a Pennsylvania Court would 
definitely have reconstructed a market price? 
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A I don't know. All I ca n tell you is what I would 
do, Mr. Liman. 

This is my opinion on what I would do and the 
market date that I would choose. 

Q Up to a point in time? 

A Up to a point in time, and I can't tell you 

today what thatpoint in time would be. 

0 Do any of the cases with which you are familiar, 

where a market price is used, apply a discount for unmarket¬ 
ability? 

A Oh , yes . Sure . 

0 In fact, was a discount for unmarketability 
applied in Delaware Raciny? 

A There may have been. You know, it's been so 
long ago, I forget. 

° well, did Standard Research Consultants apply 
a 10 per cent discount, do you recall? 

taking it just from tne decision. You don't 

recall? 

• A They probably did. They applied everything. 

0 You are familiar with Felder V. Anderson, 

Clayton, Delaware? 

A Yes, I am. 

U And it is fair to say that the 


appraiser there 
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discounted the multiple for lac* o, marketability, am I CO r- 


rect? 


Yes. 


0 Wlat diS °° Unt did apply to the January 2 2nd 
market price you used in your September 5th calculation for 
unmarketability, if any? 

A Well, the discount is - really, the date I should 
have taken itvas September 5th and the date I did take it 
was January 22nd, and if you want to say it is a discount, 
there’s a difference of ten points, practically. 

0 Are you saying, then, that the reason that you 
didn t use this actual price that Piper was selling at 

the Philadelphia exchange in September was because of 
unmarke tabi1ity ? 

A Well, you could call it. anything you want to, 

Mr. Liman. I call it the date upon which the market was 

not affected by the tender offers and the date for control. 
That's what I call it. 

0 I am probably at fault in not understanding you. 

THE court: would you just read back that 

last answer? 

(Read.) 

o m the cases that I cited to you, w* there a 

discount, for m ar k et gbil.rt.i f aoar f , . . 

. W apart from a ny elimination of the 
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effectof the plan of merger? 

on ruftfViU^' ^ ^1 

A Yes, but the discount for mairktr b abilife y was, you 
know, in the case of Delaware Racing Association, you had 4,0 
share or 5,000 shares outstanding that just weren't being sol 
And the other one you cited, I don't now how much was out¬ 
standing . 

Q So in Delaware Racing, there was a discount for 
unmarket.abi 1 i ty because there was — 

A There werf no stock. 

Q There was a very, very thin market, am I cor¬ 
rect? 

A Non-existent. 

a 

I think we had s ale s there where, you know, years, 
would go buy without a sale at all. 

Q Did you consider the market for Piper stock in Pipe 
after September 5, 1969, as being a representative market? 

A No, I 1 f 

Q If that market, had been considered as a repre¬ 
sentative market, do you know what market price would be 
used in a computation by an appraisal court in May of 
1970? 

A No, I don't. 

0 Well, you know that the price has gone down to 



the 10 range, don't you? 
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I heard that this morning, yes. I didn'tknow 


that. 


Q Did yo umake any study of what had happened to Pi 
stock after September of 1969? 

A No. I made no -- I made no — I had no figures 
of what happened to the stock after '69, no. 

Q Did you ask for any? 

A No, I didn't. 

Q Did you consider it important? 

A No. Not really. 

Q And that is because of the nature of the 
assignment as conveyed to you? 

A Because of the nature of the appraisal process 
itself. 


And that you were to make a determination as of 


September 5th? 

A That is right. 

Q And that you were to use that January 22nd price? 

A On, not that 1 was to use the January 22nd 

nobody told me that, Mr. Liman. That is my idea. 



0 


Did you make any effort to determine what price 


Chris-Craft could actually have gotten for its block of 
stock on September 5, 1969? 


A 


You mean as an investment? 
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2 

Q Attempting to sell it. 


3 

A No. 

- 

4 

Q Do you agree with Judge Learned Hand that 


5 

Everybody knows that, the value of shares in a commercial 


6 

or manufacturing company depends c' on what they will 


7 

• 

earn, on which balance sheets thro\ .e light. When 


8 

all is said, value is nothing more than what people will 


9 

pay for the shares, given as wide an opportunity for bidders 

► 

10 

to come in as is reasonably possible". 


11 

A I think generally that is true, yes. 


12 

Q Do you agree with Judge Weinfeld that "The market 


13 

evaluation of a stock may reflect a more realistic appraisal 


14 

of its value than a conceptual value. Theory must yield • 


15 

reality of the marketplace, the true appraiser." 


16 

A Yes, that's why we weight market and earnings 


17 



so high in dollar. 


18 

Q Now, you mentioned somewnere in your report some 


19 

amendments to the Delaware law, page 18 of your report. 


20 

Would you turn to it? I am looking at your original one 


21 

and I hope this sentence is still in it. 


22 

A That's still there, yes, sir. 


23 

THE COURT: If he is looking for that, would 


24 

you mind, Mr. Liman, for my general edification, to put 


25 

the citation of Judge Learned Hand's case and Judge 

i 
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Weinfeld's case on the record? 

MR. LIMAN: Yes. Judge Learned Hands's is 11 
Federal 2d at 152. And it is called Borg v. International 
Silver. 


Judge Weinfeld's is Levin v. Mississippi Railroad 
Company, 59 FRD at 370. And he quotes himself in New York, 
New Haven Railroad v. United States, at 305 Fed. Supp. at 
1069. I annot sure which one quotes which. 

THE COURT: Is that in the dissenting opinion 

in this case? 


MR. LIMAN: I think in one of them it was in the 


dissenting opinion, 
THE COURT: 
MR. LIMAN: 
THE COURT: 
MR. LIMAN: 
to the way in which 
it. 


which he notes -- 

That was the New Haven case. 

Tne Supreme Court went with him. 
On value? 

I don't know. I am just referring 
it is cited in the opinion that cites 


Q Address yourself to tnat paragraph on the bottom 
of page 18. 

Would you read it,please, out loud, if you 
wouldn't mind? 

A It. says, "Since th a 1967 and 1969 amendments, howevei 


the legislature has substantially eliminated the 
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appraisal remedy for stocks listed on a national securities 
exchange on the implicit legislative determination that 
the market price of a listed security is the most, objective 
and accurate indicator of its intrinsic value." 

Q And what amendment are you referring to? 

A The '67 amendment, Mr. Liman, to Section 262, 

made several provisions, really. No. 1, if a stock was 
listed on a national securities exchange and was held 
of record by more than 2,000 stockholders, there was no 
appraisal permitted unless the corporation — what I will 
say — which was being merged into didn't offer equity 
securities. If they offered debentures, that didn't 
apply. 

Q In fact, had there been a provision adopted 
by the Pennsylvania legislature prior to 1969? 

A Yes,sir, in ' 68 , sir. 

Q To eliminate appraisal? 

A Yes, sir. If the stock was listed on the 
New York or American Stock Exchange and it was held by — 

or held by more than 2500 stockholders, the same limi¬ 
tation would apply. 

Q ^ feir to say that you interpret these pro¬ 

visions as reflecting, in the words of your report. 


25 


"The implicit legislative determination that the 
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market price of a listed 


security is the most objective and 


accurate indicator of its intrinsic value."? 


A Yes. 

0 You gave an opinion as to the appraisal value in 
your terms of Chris-Craffs holdings at a point in time when 

it enjoyed a lead in the control contest with Bangor Punta? 
am I correct? 

A I gave an appraised value — no i matter who was 
in the lead, I gave an appraised value per common share of 
stock on September 5, 196'. 

Q And that appraisal remedy would come into play if 
there was a merger and if Chris-Craft were a dissenting 
shareholder? 


A That's one way, yes. 

Q if there had been soma other -- 

A An amendment to the — 

Q -- amendment. 

a CV\a r Vt<' 

a — to the aft orge r eliminating cumulative voting. 
Q Which could have given a right? 

A Right. 

Q And is it fair to say that if we look at it. 
from the point of merger, that what you are saying is that 
if Cnns-Craft was merged out when it was in the lead, 
or if it was merged out when it was in a permanent minority 
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position, it wouldn't natter to a Delaware court? 

A it wouldn't matter in my opinion to an appraisal 
process. 

Q And you have not attempted to express an opinion 
as to whether if Chris-Craft was leading 41 to 31 it could ha 
been merged out against its will, have you? 

A No, sir. it wouW.'t make any difference. 

U Have you, in your vast experience, come across 
any cases in which a shareholder interested in control and 
having a 41to 31 lead has been merged out and relegated to 
a dissenter's right? 

A No, sir, I have not. 

Q And the same is true if we change the numbers to 

42 to 37? 

A No, the highest percentage I ever saw as in the 
Schenley case, where Rosensteil, I think, has got 14 or 15 
per cent of the preferred stock. 


Q 

A 

Q 

A 

Q 


But Mr. Rosensteil sold — 

Sold his common. 

— sold his common? 

Yes, sir. 

And he sold-it, and at the time of the merger 
Glen Alden had over 70 per cent of the stock? 

A Yes, sir. 
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I am asking you, in any case in which somebody 
had had a lead 42 to 37 in which there's been a merger 
against its will. 

A No, sir. Not that I am aware of. 

Q You made an attempt to determine investment value, 
am I correct? 

A Yes, sir. 

Q Tell me what investment value is supposed to 
represent. 

A Investment value represents earnings, capitalized 

case 

as the Watt & Shand^says. Investment value is an estimate 
of present worth in light of past, present and prospective 
financial records of the company as obtained by capital¬ 
izing earnings. 

Q Is investment value supposed to be something 
different from fair market value? 

A Yes. It is supposed to be. 

Q Is the capitalization -- 

A When you use fair market value — 

Q I mean market price. 

A All right. 

U What do you mean by fair market value? You have 
used the term. 

A Well, the only reason I say that, fair market value 
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has a connotation in the real estate industry that I don't 
krow whether you are trying to apply it. here. Market 
value to rue is what the stock is selling for on the 
market. 

Q You mean market price? 

A Market price. 

Q And market value in the real estate industry 
means the price at which a buye- and a seller will — 

A Ready, willing and able, right. 

Q -- will make the deal? 

A Right. 

Q And you in fact have worked on condemnation 
cases in connection with highway takings? 

A I have. 

Q What is the capitalization rate in computing 

investment value supposed to represent? 

A It is supposed to represent the present worth of 
that share of stock by using its earnings and capitalizing 
tnose earnings, and I suppose what the Court is really 
trying to say is that the capitalization rate represents 
what is going to happen in the future, they hope. 

Q Does a capitalization rate represent the 


return that an investor would expect to receive on this 
company? 
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U And capitalization rates vary from industry to 
industry, am I correct? 

A Yes, sir, they do. 

Q Is a capitalization rate supposed to reflect the 
stability of the earnings in the industry? 

A I tbink generally, yes. 

0 is It a fact that in the Delaware Racing case, in 
which you represented the dissenters, you argued that there 

should be a substantial capitalisation - rather a substan- 
tial multiple -- 

A Absolutely. 

Q — which is the inverse of a low capitalization 
rate, am I correct? 

A You are absolutely right. 

0 And you argued that racing is an attractive field 
and it is almost like a utility? 

A That is right. 

Q And you argued that the closer you get to a 
utility, tne nigher the multiple, right? 

A Yes, s’r. 

Q What Was the multiple that the Court assigned in 
that case? 

A I don't know. It wasn't ours, though, I know that. 


O 
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Q Well, in making a judgment as to what the 
appropriate multiple might be for Piper, didn't you look 
at how the cases had assigned multiples? 

A Yes, but you know, you are in a different 
industry, Mr. Liman, in the Delaware Racing Association and 

h (Wi¬ 
the Piper Aircraft. -i-te hd« no relation to each other. 

Q That may be, but as I understand the Delaware 
t waiw case, you would have said that that should have 
commanded a higher multiple? 

A If I were representing the plaintiff, I sure 
would. I would say a high multiple. 

Q And it is not just a mdter of advocacy — 

THE COURT: What's the rest of the question? 

Q I mean, is it your view that the racing industry 
has a lower or higher multiple than the aircraft industry? 

A You are asking me as an appraiser or as an 
advocate? 

0 As an appraiser now. 

A I would say has a low. 

Q based on what? 

« 

A based upon what I found out in the Delaware 
Racing case. 

Q You mean the Court's decision? 

A No, not necessarily the Court's decision. Really 










♦ 
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our investigation of the industry. Garden State Parkway, 
Atlantic City, so forth. 

Q Can you think of a case, can you point to a 
single case in Delaware that is assigned a multiple as high 
as you assigned to Piper in this case? 

A No. 

Q Can you point, to a single case ir Pennsylvania 
that has assigned a multiple anywhere near the multiple that 
you have assigned to Piper in this case? 

A No. 

Q What business was Levin v. Midland Ross in? 

A Midland Ross was a — one of the largest rayon 
producers in the United States. It was comparable to 
Piper, about the same size, roughly. 

Q What was the multiple? 

A back in 1963, I think it was about 10. 

Q 7. 

A 7? Well>^ it. may have bren 7. 

Q Anderson, Clayton, what business? 

A Anderson, Clayton, as I recall, was in the peanut 
business. 

Q Substantial company? 

A I don't really recall. And I don't recall what the 

multiple was. nut you are looking at history 
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as chancellor Seitz-as Justicp Duffy said in the 
Universal Pictures case, these things - these 10 and under 
multiples are things of the past. We just don't use them 
any more. 

Q In 1969, looking at this situation, would you have 

f 

been able to predict what multinle a Pennsylvania Court 
would apply? 

A I can't -- I am predicting now, in my opinion, 
this is what they would do. This is what I wculJ. do if 
I were appraising it. 

Q Today? 

A Today. Well, even in '69 I would do that. 

Q And you would have predicted a multiple of 17? 

A I think I would. Maybe even higher, you know, 

you can make those figures even go higher if you want 
to. You can make them go as high as 22. 

Q 30 ? 

A dut I didn't think it was fair. 

Q 30? 

A I don't know as high as 30 but you can' make it go 
higher than 17. 

U Can you make it go as low as 5? 

A That would be hard to do. 









m 
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U 10? 

A That would be hard to do. 

Q Why? 

A because there's no -- you have nothing to com¬ 
pare it with to get that. low. Unless you do what one 
of your witnesses did, made some kind of study to get an 11 
per cent multiplier and I don't know how he got it there. 

Q Do you consider Cessna to be a company that has som|? 
to Piper? 

A Some, yes. 

Q Are there some people who might say that Cessna 

is a stronger company? 

A Some people might. 

C Did you consider Cessna to be a stronger company 
than Piper? 

A No, I didn't think Cessna was even comparable 
to Piper, that's why I didn't use any relation between their 
price earnings ratio, that and beech both. 

Q Did you observe that Mr. Fitzgerald considered 

Cessna to have some probative value? 

A Yes, he did. 

Q You averaged Cessna's multiple to be 12.4, am 
I correct? 


25 


A 


Yes, sir. 


That is correct. 
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Q You said, as I understand it, that you found 
that Cessna and Beech's multiple really had no probative 
weight here or little, too little to use? 

A Well, I don't even like to say that. I say if 
you did it the way our cases do it and you average the two, 
you come up with a multiplier of 8. But then if you do 
that, you are taking a price earnings ratio — 18, rather. 

If you do that, then you are taking a multiple of Beech which 
in one year was 60 something and you know it is all out 
of proportion. It doesn't make a whole lot of sense. 

Q Nobody is asking about Beech. 

What about Cessna? 

A If you did Cessna by itself, you would come up 
with a multipier of 12, 12.1, I guess. 


You felt that would not be the appropriate 


measure? 


A I did. I don't want to compare one company in 
an industry to one other company in an industry which is 
not even comparable. 

Q Did you believe that the 425 companies in the 
Standard & Poors index were more comparable to Piper than 


Cessna? 


A I thought they were certainly more representative 
of the overall industry, yes. 
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A Maybe not more comparable, but more representative. 

Q Have Delaware cases applied to lower multiple for 
cyclical companies than for companies that are not 
cyclical? 

A Not that I know of, Mr. Liman. Maybe if you have 
one case in particular — I don't know. I don't know. 

Q Now, I want to talk to you a moment about 
net asset value. You made an effort to recompute what the 
net asset value of Piper would be? 

A Yes, sir. 

Q And in the report which you submitted to us 
you stated, "The Lakeland, Florida, plant is situate 
upon 200 acres of ground owned by Piper. 100 acres were 
originally purchased in February 1969 and later expanded 
in 1972 to 200 acres. This plant was built, during 

19 69 at a total cost of 1.8 million dollars. Since it did 
not opened-unti1 1970, this amount doesn't appear on 
the balance sheet under property, plant and equipment. The 
b’uilding comprises of some 162,000 -^square feet." 

I will ask you wehthw or not in your original 
report you made that statement. 

A 


Q 


In my original report I made that, statement. 

And did somebody give you tnat. information, that 
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that was not included in the 1969 financial statement? 

A Well, I think it was a misunderstanding between 
myself and the controller, Mr. Cattoni. 

Q After you submitted this report, did somebody in 
the last few days bring to your attention that I had made 
inquiry of Piper's auditors? 

A No, sir, they certainly didn't, 
y Did somebody tell you that Piper's auditors on 
April 19, 1974, had confirmed to me what they said on the 
phone, thatthis figure was in fact included in the finan¬ 
cial statement? 

A No, sir, they didn't. 

Q Did somebody bring to your attention that these 
figures were inaccurate? 

A Oh, yes . 

Q Who did? 

A Oh, yes. Mr. Martin told me that he had sent a 
copy of my appraisal up to Mr. Cattoni and he had called 
him that this was an error. 

. Q When did -- 

A And the reason there was an error, very simply 
ft because I had the asset ledger as of September '69, and 

\f\ 

I didn't have the construction progress ledger. 

And 1 thougnt that he had told ue that the one point six 
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was not in the total buildings and equipment and it was. 

Q You made an effort to be accurate, I take it? 

A Yes, sir, I did. 

Q When you submitted the report originally, you fed 
back into your figures to compute book value some million 
eight hundred thousand dollars which you said weren't on 
their books? 

A Wasn't it a million six? 

Q I have it on mine as a million eight, the original 

one. 

A Wait a second. 

Q Then it was deducted down by just 200,000. Page 
15 it sa- s a million eight, if you look at the original. 

A here, if you look on page 16.. which I am informed 
was approximately 1.6 million dollars. 

Q So you — 

A The total cost of Lakeland was about a million -- 
between a million eight and a million nine. 

Mr. Cattoni told me that there was spent as 
of 1969, September, about a million six. And it.is really 
my error 

Q So that in your original report you computed a 
book value that was higher by a million six than in you- 


present one? 
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Q Then you also male some adjustments that remain 
in your present report for finished airplanes and service 
parts, am I correct? 

A Right. 

Q And what you did was you took the value of 
those planes as they appear on Piper's book at cost and 
increased it to the distributors price? 

A That is correct. 

0 Their net price to distributors? 

A Well, I thought that was the only fair way of 
doing it. I suppose I could have taken each airplane and 
said, okay, what was the fair market value of that 
plane as or September 5, 1969. 

Q Well, now, did you, in raising the price to 
distributors price, allow some selling expenses? 

A Well, there had to be a selling expense in there 

because I just took distributors price anyway. That's all 
I took. 

Q Distributors price is the price _ 

A Is not. fair market. 

Q Is distributors price the price that Piper sells 
to its distributor at? 


A Absolutely. 
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Q Are there certain costs in your experience that are 
incurred in connection with selling to distributors? 

A Sure. 

Q Did you, when you raised the price from Pipers 
cost to its distributors price, to its price to its 
distributors, making a charge for the selling cost that 
would be incurred in converting this plane from something 
*** is booked at cost to something that realizes a 
distributors price? 

A No, because about 90 per cent of these assets 
were already sold. They were completely sold and they were 

just waiting to be picked up by the — by, you know, the even 
ual buyer. 

Q When you say they were sold, do you mean there were 
deposits on them? 

A Yes, sir. That’s the way I understand they ran 
their twin engine market. 

Q Did somebody tell you that in 1969 Piper had a poli 
of obtaining deposits from distributors? 

A I don't know about deposits. Don't hold me 
to that, Mr. Liman, because I don't know. I do knc ; that 
they build on order. 

Q Did anybody — 

A I was informed that 90 per cent, at least 90 


0 


< 
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per cent, of these items, these finished airplanes, were 
sold. Had been sold. 


Q Hid been committed for at that point? 
A Had been committed for at that point. 


Q Did you make any effort as to whether or not they 
ultimately were delivered at distributors price or at a 
discount? 


A No, sir, I didn't. 

Q So you don't know as you sit here today whether 
or not they realized the price that you assigned? 

A No, I don't know that. 

Q And you don't know if tney did realize that 
price when they got paid? 

A No, sir. I don't know that. 

Q And you didn't allow any discount for cost of 
money to the extent that they weren't paid? 

A No, sir, I didn't. 

Q And you were aware, am I correct, that in 1970 
Piper suffered a loss? 

A But I would imagine these particular planes would 
certainly have been gone before 1970. 

U I am not asking for your imagination. 

Did you know that Piper suffered a loss in x970? 
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W And you knew that Piper had onjg hand various parts 
and components and raw materials that go into manufacturing 
planes, am 1 correct, in 1969? 

A Yes, sure. 

Q And having looked at the Piper financial statement 
for 1970, you know that Piper realised less than what its cos 
was on these planes in 1970? 

A There must have been some reason for the loss. 

Maybe that was one of them. Right. 

THE COURT: Is there any overall significance to 
this assault on asset, value? 

MR. LIMAN: I don't know what the significance 

to asset value is, your Honor. 

THE COURT: I know, but you are taking a lot of 
time in questioning the asset value which is the lowest 
in the entire equation. You took 15 per cent of the 
asset value,and suppose it was wrong up or down a million 
dollars, would it make any real difference per share? 


MR. LIMAN: Your Honor, I have been taking them 


6ne by one 


THE COURT: i am not questioning you. 

I haven't stopped you. I just want to know whether we are 
going through an exercise here in disproportion. 

MR.LIMAN: I am taking it step by step, your 



dhbr 
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Honor. 


THE COURT: All right. Nobody is hurrying you. 
I have got a lot of time. 

MR. LIMAN: If your Honor wishes me to stop, 

I will. 


THE COURT: I don't wish you to stop. I want you 
to take all the time that.you require to faithfully and 
properly represent your clients' interests. 

Q And you know that in 1970 Piper suffered a loss 
of some $776,000; am I correct? 

A Yes, sir; that is correct. 

Q Did you make any effort to determine whether or 

not anyof the inventory on hand in 1969 had to be liquidated 
at less than cost? 


ll 


A Well, only to this extent, Mr. Liman: In the 

first quarter of 1970, for the period ending December 31, 

I understand they made a million dollars. I didn't see 
the report but I understand that is so. 

Q Did you lean; that they were losing by the 
second quarter? 

A They were certainly losing -- they must have been -- 
MR. RYAN: Your Honor, assuming facts not in evideci 


It is incorrect. 
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Q Is it normal in your profession when you do an 
appraisal of assets to get an actual appraisal of what 
the assets are worth? 

A Absolutely. 

Q I take it in this case you just did not %ave that 
available? 

A This was not that available, no, sir. 

Q Would you say, Mr. Lank, thet the capitalization 
rate to be used in determining investment value under 
Delaware procedure is the annual percentage return on 
investment with which the reasonable investor would be 
satisfied? 

A Annual return on investment which — yes. I 
think that's generally probably so. 

Q Are you aware that Mr. Fitzgerald, in his report 
not of market price* but in his applying his discount 
ratejdescribed 15% as the annual percentage return on 
investment with which the reasonable investor would be 
satisfied? 

A That's what he said, yes. 

Q Do you disagree with that? 

A Yes. Of course he didn't do it the way I did 

mine. No similarity. 


Q 


Apart from how he did his, you disagree that 
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151 WOuld be the annua * Percentage return with which a 
reasonable investor would be satisfied? 

A Then you are saying that a multiplier — I guess 
an investor would be satisfied with a multiplier of 6.5 or 


6.3. 


Q You don't think a 15% capitalization rate is 
appropriate, I take it? 

A I don't think it is appropriate in this case. 

The way I did mine, no. I do not. 

Q Do you know whether any of the planes which were 
waiting to be picked up in September of 1969, which you 
increased in value, were Twin Commanches? 

A No. I don't know that. 

Q Do you know, finally, whether if the contest 

stood 41 to 31% Piper would have still qualified for listing 
on the New York Stock Exchange? 

A No, I don't. 

Q Did you make an inquiry? 

. A No, sir. 

MR. LIMAN: I have no further questions. 

MR. RYAN: i have no further questions, your Honor, 
but we now offer in Evidence Defendant's Exhibit BH. 

MR. LIMAN: I have my objection but it goes to 

the principles of law, your Honor. 




T 
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the court: It will be received on the sate hasis 
as the others have been received and evaluated in accordance 
with the applicable principles of law. 

(Defendant's Exhibit BH received in Evidence.) 

THE COURT: Mr. Lank, I have a few questions, 

if you do not mind. 

THE WITNESS: No, sir. 

THE COURT: Has everyone else finished? 

MR. RYAN: I have nothing further, your Honor. 

MR. arming: I have nothing further, your Honor. 

MR. LIMAN: i have nothing further, your Honor. 

the court: Have you had any experience evaluating 

along the lines of the valno 

e value of an opportunity to obtain 

control of the stock of the corporation? 

the WITNESS: No, sir, I have not. 

THE COURT: That's all I have. 


10:30. 


We will recess now until tomorrow morning, at 

(Time noted: 5:15 p.m.; the proceedings 
adjourned to reconvene April 21th, 1974, 1 0: 30 a.m. 


'A 
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CHRIS-CRAFT INDUSTRIES, INC., 

- V s - 

PIPER AIRCRAFT CORPORATION, 
HOWARD PIPER, THOMAS F. PIPER, 
WILLIAM T. PIPER, JR., BANGOR 
PUNTA CORPORATION, NICOLAS M. 
SALGO, DAVID W. WALLACE, 
and the FIRST BOSTON 
CORPORATION, 


69 Civ. 2227 


April 24, 1974 
10:30 a.m. 


[Trial resumed.] 

THE COURT: All right, gentlemen. 

MR. ARNING: Defendants wish to call Donald R. 


Gant. 

DONALD R. GANT 

on behalf of Defendant First 


• called as a witness 
Boston Corporation, being 


first duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. ARNING: 

Q What is your occupation, Mr. Gant? 

A I'm a partner in the investment banking firm of 
Goldman, Sachs & Company. 

Q Would you recite for us briefly your higher 
education, background and professional experience? 

A Yes, sir. i graduated from the Wharton School of 
the University of Pennsylvania, 1952, with a Bachelor of 
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Science in Economice; I graduated from the Harvard Businese 
School i„ 1954 with a degree of Master of Business 
Administration. 

Since that time I have been with Goldman, Sachs 
& Company for ten years as an associate in the Corporate 
Finance Department, and during the past nine and a half 
years as a partner. 

Q Could you tell us briefly what your functions are, 
particularly in your relation to the public underwritings 
of securities? 

A Basically, my functions during this twenty-year 
period have been to deal with corporate clients of Goldman, 
Sachs, to advise them on financing, to carry out public 
underwritings, private financings, mergers and acguisitions, 
to do evaluations of securities and to render miscellaneous 
services in the corporate finance area. 

Q Do you participate in the making of decisions 
specifically on whether Goldman, Sachs will underwrite an 


issue? 


A Yes, I do. 


Q Can you give us some idea of about how many and 

how great a dollar amount of securities were involved i„ 

issues in 1973 in which Goldman, Sachs was either a manager 
or co-manager? 
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2 

A I can give you the figure for the past five years 




3 

Goldman, Sachs managed or co-managed. These are negotiated 



' 

4 

as opposed to competitive biddings. 




5 

368 issues with a total market value of $14.6 




6 

billion. 



i 

- 

r 

7 

In 1973 we managed 40 issues with a total offering 



i 

8 

value of just under $2.9 billion, which ranked us third 



1 

9 

among the leading underwriters in that year. 



► 

10 

I would say our position during the last five years 



[ 

11 

has been in the top five. 



i 

12 

Q These are corporate security issues as opposed to 




13 

municipal or government? 




14 

A That's right. 



i 

15 

Q Has Goldman, Sachs been particularly involved. 



16 

perhaps moreso than some of the other leading underwriters, 


l 

* 

17 

in issues which represent a partial interest in a subsidiary 


r 

18 

of another corporation? 



* 

19 

A Yes. I think we probably have done as many or 



20 

more of these partial offerings of a subsidiary stock. 


* 

! 

• 

21 

MR. ARNING: I would like to have marked for 


L 

22 

Identification, as the Defendant's Exhibit BI, this report 


i 

23 

of Goldman, Sachs & Co. 



!** «p 

24 

(Defendant's First Boston Corporation 



25 

Exhibit BI marked for Identification.) 
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0 Was the report marked for Identification as 

Defendant Exhibit BI prepared under your supervision and 
direction, Mr. Gant? 

A Yes, it was. 

° would you Please turn to the appendices or annexes 
and tell us, first, the purpose for which Annex A was 
prepared and the use to which you put it in preparing your 


report 


A Annex A is intended to show the value which 
public shareholders place on the voting right, and we have 
taken companies which have two Casses of stock which differ 
only i„ their voting rights - in all other respects are 
identical - and track their market prices in relation to ' 
one another over a period of time. 

In each case the voting - the price of the voting 
Stock is expressed as a percentage of the price of the 
non-voting stock, and what we believe it shows is that in 

almost every case the public woes not pay any premium for 
a voting right. 

In some cases these stocks are sold at a slight 

premium, in some cases at a slight discount; out, by and 

large, they do not reflect any premium paid for the right 
to vote. 

Q Turn now to Annex B. 


V 


* 



A 






v* 
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A Annex B is a compilation of public offerings of 


3 

companies which were prior to the public offering and 


4 

afterward a subsidiary of another company. In most cases 


5 

the parent company has sold somewhere between 15 and 20% 


6 

of the stock with that subsidiary creating a public market. 


7 

As I mentioned earlier, we have been the manager 


8 

of a number of these offerings and this is intended just 


9 

to show the number of these that have been done in recent 


10 

years, the kind of price earnings ratio at which they were 


11 

bro-ght out, and then to some extent the price performance 


12 

after the offering. 


13 

But it is intended to show that these have been 


14 

done and at representative price earnings ratios. 


15 

THE COURT: Would you just read to me the 


16 

beginning of the witness' answer? I did not get the first 


17 

part of it. 


18 

[Answer read.] 


19 

Q Could y i explain, Mr. Gant, what you mean by 


20 

representative price earnings ratios in that answer? 


21 

A Well, it is to show that in some cases they've 


• 22 

been done at quite high price earnings ratios, and others 


23 

i 

at low; but I would say they represent the typical public 


24 

% 

offering price earnings ratios. There is no, in our 


25 

view, no discount for the fact that the company has a 

J 





t 
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majority stockholder and will continue co have after the 


3 

offering. 


4 

Q Would you turn now to Annex C, please, and explain 


5 

to us the content and purpose of that annex. 


6 

A Yes. Annex C is intended to show how minority 


7 

w 

8 

9 

shareholders have been treated in mergers by conglomerate 

companies, where the conglomerate had previously attained 

a majority interest. 


10 

Basically, we selected — we went through all of 


11 

the conglomerates that are in the Standard & Poor's 


12 

conglomerate index, and there are nine of them, and we added 


13 

one other, Rapid American, because it had been quite active 


14 

it had done a number of these minority mergers. 


15 

the intent of it is to show that in almost every case 


16 

the minority shareholder received a premium in the merger 


17 

over the market value of the stock prior to the announcement 


18 

of the merger. 


19 

f 4. 

Q Would you turn new to Annex D, please, and tell 


20 

us the content and purpose of that annex? 


21 

A Annex D shows the situations where a majority 


• 22 

owner has preceded with a tender offer rather than a 


23 

merger to increase his ownership of a subsidiary stock. 


• 24 

and it is intended to show that in these cases the majority 


25 

1 - - . 

owner has offered a premium over the market value of the 
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minority stockholders' interest before the tender offer 
was made. 


2/1 


2820 A 


?1 V 


• pgr 


Gant - direct 


0 Would you turn now to Annex E and do the same 
with that exhibit. 

A Annex E is a listing of all industrial common 
atock offerings during the year 1969 where the offering 
value was in excess of S20.000.000, and it lists the date, 
the type of offering, whether it was a company financing, 
a secondary offering, or an initial public offering for 
stock that had no market before. it lists the price at 
which it was offered. It lists the spread details of the 
underwriting, the compensation details for the offering. 
Basically it is intended to show that during the year 1969, 
and particularly during the latter part of 1969 while the 
general market had suffered a decline, very substantial 
common stock offerings were being done. 

Q Did you also draw from that any conclusion as 
to the expense of a public offering? 

' Yes ' we did use th is as a reference in arriving, 
at our conclusion that for a public offering of approximately 
700.000 shares of Piper Aircraft common stock that we 

believed the gross spread would have been in the area of 
5%. 

Q Perhaps you can direct yourself then to Annexes 
F through J as a group, since they seem to be more or less 
related. Just run through those and tell us what they 
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contain and why you saw fit to include them. 

A Annex F is"just a five-year summary of the 
income statements of Piper Aircraft Corporation as they 
were reported in their annual reports and in the prospectus 
through the Bangor Punta exchange offer, and below it has 
** percentage analysis of those figures. 

The same in Annex G for Cessna, which we considere 
to be the most comparable company to Piper and which we 
relied upon in reaching our value, to a large extent. 

Annex H gives the quarterly sales and earnings of 
Piper Aircraft for the years 1968, 1969, 1970, again to 
show the trend of earnings during the period in question. 

Annex I is a summary of the relationships that 
we discerned between the price earnings ratio at which 
Piper Aircraft stock sold over a ten-year period and the 
price earnings ratio at which the Standard & Poor's 425 
Stock Index sold, and the price index ratio at which Cessna 
Aircraft common stock sold. 

We also made use of this in our analaysis of our 
estimate of the price ae which public offering of Piper 
Aircraft stock could have been made in September of 1969. 

Annex J is a comparison of certain statistics 
for Piper, Cessna, Beech, and the S & p 425 Index, and it 
is keyed to September 5, 1969. it is the kind of thing we 
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would be looking at if we were pricing an issue on that 
day which shows the relationships of price earnings ratio, 
dividend yields, and relationships to book value, and it is 

this kind of data that would have entered into our pricing 
decision. 

Q Does that conclude your answer with respect to 


Annex J? 


Yes. 


MR. ARNING: I don't think we need to take up 

Annex K, which was a summary of Mr. Gant's educational 
and professional background. 

0 I don't think it is necessary to repeat everything 
in the study, Mr. Gant, but would you just give us the 
conclusion which you drew as to the price at which a 
hypothetical public offering of the price of Piper Aircraft 
might have been made on September 5, 1969? 

A We reviewed what seemed to us to be the alternative 
available had Chris-Craft wanted to sell its block of 
approximately 700,000 shares of Piper Aircraft stock on 
September 5, 1969 and came to the conclusion that the 
alternative which offered the potential of the highest 
net proceeds per share would have been a public offering 
of the stock throuqh an underwriting group, and in our 
judgment that offering could have been made at an offering 
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prie. in the range of 544 to 546 a share on that day. 

We . 1,0 concluded that that price would have been 
the ttrce regardless of whether Bangor Punta owned 37, of 
the outstanding shares of Piper or 51 %. 

we concluded that after our estimated underwriting 
fees and other expenses Chris-Craft would have realised 
net proceeds on the sale of between 541.60 and 543.50 per 


share. 


MR. PINING: Thank you very much. 

The witness is ready for cross-examination. 
CROSS-EXAMINATION 

BY MR. LIMAN: 

0 Mr. Gant, my name is Arthur Liman and 1 represent • 
Chris-Craft. 

Mr. Gant, when were you retained to make this study 

A I believe the initial contact with our firm was 
back in February. 

0 Of this year? 

'• A Of this year. i , ot i nvol ved in March. 

o Was your assignment to determine what was the 
best price that Chris-Craft could realise had it wanted 
to sell its stock on September 5, 1969? 

a Thafs how I interpreted it. it i, the market 
value of Chris-Craft■. block on that date which, to me. 
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represents an intention to sell, what they could have 
realized if they wanted to sell it. 

o If they came to you on September 5, 1969 and 

said that they wanted to se>3l t «--%, 

sell, i take it you would have 

counseled them to undertake a public offering? 

A Yes. That would have been our recommendation 
in terms of realizing the highest net proceeds. 

Q Would you, on September 5, if they came to you, 
have given a commitment on behalf of Goldman, Sachs to 
act as the underwriter? 

A A commitment to act as the underwriter? 

0 Yes, sir. 

A Well, let me say, Mr. Liman, I could not commit 
the firm as a partner to an underwriting for a new client, 

That would have to be put to our management committee who 
would make that decision. 

Q Assume for the moment that Bangor Punta owned 
50% of the stock of Piper; assume that Chris-Craft owned 
42%; assume what other facts you know about the contest 
and how Bangor got to 50%. Tell me whether, in your best 
judgment, if Chris-Craft came to you on September' 5 and 
e«id, "Here we are in this minority position; Bangor has 
the majority," would you have said to Chris-Craft at that 
point, " I win recommend the underwriting for our firm?" 
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question about underwriting it from a point of view of 
Piper Aircraft Company. 


The only question I would have is our continuing 
relationship with Piper and Bangor as its parent; as an 
underwriter, whether we would be in an adversary role 
representing Chris-Craft. That would be a consideration 
that we might want to take into consideration, but aside 
from that I would recommend it to my management committee. 

Q Are you saying that if Piper came to you and 
asked you to underwrite some 42% of its stock you would 
have recommended it? 


A That's right. 

Q If Chris-Craft came to you and asked that its 
stock be sold, you would want to consult with Piper and 
Bangor Punta before you made your judgment; am I correct? 

A That's right. I would want to know if we were 
going to be given complete cooperation from all those 
parties or whether it was to be an adversary proceeding 

in which we might not get all the information we would 
require. 

Q I would take it, therefore, that your willingness 
to act as underwriter would depend upon their willingness 
to cooperate. 
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A Well, if you are assuming that we start on 
September 5 -- 

Q That's right. 

A That's your assumption. 

We would have to make an investigation of the 
company which would involve visiting their plants, talking 
to their management personnel, getting the complete story 
of problems and prospects. 

One of the things that would enter into it would 
be the availability of financial statements. I think, 
from Goldman, Sachs' point of view, with a new client such 
as this that late in their fiscal year we would probably 
have wanted either audited September 30th statements or 
audited June 30th statements. 

Q It has been your practice at Goldman, Sachs 
at this point in the fiscal year to ask for audited 
twelve months, hasn't it? 

A It is the general practice. I can think of 
occasions for certain clients where we have offered stock 

in December with statements that went back to the preceding 
December. 

Q Are those regular clients of i -mrs? 

A Those would be clients that we knew very well. 
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That'S why I say with a new client it would be likely that 

"any underwriters would require this, but also that .any 
would not. 

o I am asking about Goldman, Sachs now. Goldman, 
Sachs, if it followed its practice, would ask for 
twelve-month financials. 

A Not necessarily for twelve-month financials, 
but we would have asked probably i„ lieu of that fQr 
audited June 30th statements. 

Q And then after you completed your investigation 
and after you had your audited financials, would you have 
consulted with anybody in your firm as to whether you would 
have wanted to do this by a registration statement? 

would you have insisted on a registration statement for 
an offer of this size? , 

A 1 would assume it would require a registration 

statement. I think _ T 

I am not a lawyer — there might 

be a possibility of convincing the SEC when one party holds 

fifty plus percent that the other party is not in control, 

but that would be a matter of really getting a no-action 

letter, and in the absence of a no-action letter from the 

SEC we certainly would require a registration statement. 

0 Let's take the possibility of a no-action letter 
for a moment. 




% 
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If Chris-Craft had ashed Piper and Bangor Punta 
for a registration statement and they had said that they 
were unwilling to cooperate by giving the registration 
statement - and I am now talking about Goldman, Sachs - 
would you have considered the relationship between Piper, 
Bangor Punta, and Chris-Craft such that Goldman, Sachs 
would have been willing to put its name on this underwriting?! 

A 1 don,t understand your guestion. 

Q If Bangor Punta and Piper had refused to give I 

Chris-Craft the registration statement would you, in the 
light of your testimony that you would want to know whether 
there was an adversary relationship between Piper and 
Chris-Craft, have been willing to touch this offering? 

A You are leaving out whether or not they could 
have in the light of that refusal gotten a no-action letter. 

Q I am going to ask you, assuming they said, "We 

-ill not cooperate and give you a registration statement." 

and the SEC said, "Because they have refused to cooperate 

and won't give you a registration statement we will give 

you a no-action letter," would Goldman, Sachs have 

tnbuted that stock to the public knowing that Piper 

and Bangor Punta were unwilling to give a registration 
statement on it? 

a I doubt that Goldman, Sachs would, assuming that 
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meant that Piper would not cooperate with us in telling 
us the status of the business at that point. 

Q Vou know that Piper's audited^twelve-month 

financials were not ready until the spring of 1,70? Am 
I correct? 

A I understand that. 

o Have you made any effo'rt to determine what the 
price of the offering would be if you had to wait until 
those financials were in fact ready? 

A No. 

Q Maybe I misunderstand you. 

Vou said that the market value of Chris-Craft stocl 
on September 5 is the price at which it could have been 
underwritten on September 5, do I understand that? 

A I don't understand you. 

Q Maybe I misunderstood you. 

IS the price you have assigned to September 5 
for Chris-Craft — 

A Thafs the price at which that block of stock 
could have been offered in a public offering, underwritten. 

0 On that date? 

A On that date. 

o I does not include any discount for illiguidity 
of the position pending any public offering? 
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A No. It only includes the price that would have 
been received by Chris-Craft on that day had they sold 
on that day. 

Q Suppose Chris-Craft came to you on September 5 
and said, "We need money; we can't wait until a registration 
statement or a no-action letter is obtained; we can't 
wait until Piper's financials are ready; we can't count 
on cooperation from Bangor Punta or Piper; what can you 
sell my block for today?" what would you have told them? 

A (,/ I think if they had a commitment from Bangor 
Punta and Piper to go forward and register the shares, 

I think it would have been possible to find private 
investors who would have come in and taken their position 
looking to getting bailed out in the subsequent public 
offering and probably at some discount of 25, 30%. (J 

Q If they didn't have that commitment on the 
underwriting? 

A It would be almost impossible to place that. 

Q Is it therefore your testimony in the real sense 
the marketability of Chris-Craft's block was subject to 
the control of Piper and Bangor Punta? 

A I would say it was subject to Piper, Bangor Punta, 
and the SEC. 


Q 


The SEC being that in the event Bangor Punta and 
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Piper would not give a registration statement, the SEC 


could still give a no-action letter? 


A That's right. 


In that event, as you have testified before, you 


can’t say that you would have been willing to underwrite it? 


A I can't say that Goldman, Sachs would, but I 


could say that somebody would. 


Q Charlie Plohn? 


A A respectable underwriting firm. 

Q Are you saying that your standards are higher 


than the standards of the street? 


A I am saying that there are firms who do 


underwritings that we will not do. 


Q And get bigger spreads? 


A And get bigger spreads. 


0 YOU made a statement as to what Chris-Craf t ' s 


block could have been underwritten at if Bangor Punta 


had 37% versus 50%, correct? You said that if Chris-Craft 


«« getting out a public underwriting it would be the 


same price? 


Yes. 


That would also be true if Chris-Craft decided 


to distribute its stock and Bangor Punta had only 31 %, 


the price would be the same? 
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A Yes. 



o And it is a fact that if Chris-Craft decided 
With a substantial !ead i„ . control contest to distribute 
its stoch among the public that it. in effect, would be 
leaving control to Bangor Punta? 

A That's right. 

0 S ° th3t “ hat y ° U 3re “Win, on your assumptions 

18 that ^ Undertakin< ’ a —ribution of its shares 

whatever potential there may have been for obtaining control 
in a lead would be splintered and dissolved? 

A As far as Chris=Craft goes? 

Q Yes. 

A Yes. 

Q Indeed, on that hypothesis, if Chris-Craft 

Ana 51, Of Piper and Bangor Punta had 3», and Chris-Craft 
sought to distribute the 51, publicly, it would get no 
higher price; am I correct? 

A That's right. 

0 In faCt ' u WOUld be fair to say, would it not. 
that the larger the bloc* it was seating to distribute 

the more difficult the underwriting might be? Would that 
be fair? 

A At some point it becomes a factor, yes. 

0 Based on your experience in . 

ce n the underwriting field 
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and as an investment banker with impressive credentials, 
would you agree that control positions do, in fact, demand 
premiums? 

A They demand premiums if they are sold to someone 
who wants it and is prepared to use it. That would not 
apply to a public offering where the public is not interested 
in control and will not pay for it, as I tried to demonstrate 

Q Therefore, if a person has a control position 
which he has acquired at some cost, it would not be normal 
for him to take that control position and distribute it 
through a public offering? 

A As a generalization, if he has a control position. 

Q He would not do that? Is your answer yes or no, 

as a generalization? 

A Well, it has been done many, many times. 

Hughes Tool, where the entire company was sold to the public. 

0 Hughes Tool. Mr. Hughes wanted to liquidate 
his position, didn't he? 

^ If his company as a whole was worth more than 
it was to the public he would have sold it presumably 
as a whole. He sold it to the public. Whatever control 
value existed in that stock was dissipated when he sold 
it to the public. 

You are not suggesting he could have gotten more 
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for 51% of the stock than he got for the whole company, 
are you? 

A What I am saying, if a premium for control 

existed there he didn't realise it by selling it to the 
public. 


0 

A 

Q 

A 

Q 

A 


He sold 100% to the public. 
That's right. 

He didn't own 51% to begin with, 
He owned more. 

He owned 100%. 

Yes. 


- ° Are there any Cases that y° u know of where somebody 

owned 51% that he distributed the 51% to the public? 

A I can't think of any but I would not be surprised. 

0 You can't think of any though? 

A Not offhand. 

Q In fact, have you and Goldman, Sachs represented 
buyers who paid premiums for control? 

A I don't know that we represented buyers that paid 
premiums for control. Generally buyers pay premiums to 
get all the stock in a company because they want to own it 
and bring it into their organization, and the fact is you 
cannot get all of the stockholders in a company to sell 
their stock at the going market. You have to pay them 


jaatamama m 1— 
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some premium over that market in order to get them all 
to deliver their shares. Whether you are paying for 
control or totality is something else. I think you are 
paying a premium to get all the shares. 


Q And what about cases in which people have naid 
the price substantially above market for 50% of the shares? 
There have been cases like that in your experience? 

A That’s right. 


Q Is it your testimony that the reason they want 
to get the 50% is so they can ultimately pick up the rest? 
A Generally U is the first step in that direction, 

yes. 


Q Are you familiar with the acquisition of 
International Salt by Zout Organon? 

A No. 

Q Was Zout Organon a client of Goldman, Sachs? 

A No. 

Q Did you represent Zout Organon, to your knowledge, 
in bidding for 52% of the stock of International Salt? 

. A i don’t know anything about that transaction. 

We may have, but I was not involved in it. 

Q You were not aware that there was a premium of 
some 30% in that case? 

A I’m not aware of the transaction. 
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MR. ARNING: Can we have an approximate date 
on the transaction, Mr. Liman? 

MR. LIMAN: 9/8/69. 

Q Duffy Mott, are you familiar with that? 

A Yes. 


<. i 
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Q 

Do you know whether you represented American 


3 

Tobacco in its — 


4 

A 

Yes, we did. 


5 

Q 

Was there a premium paid in that case? 


6 

A 

Yes, there was. 


7 

Q 

i 

Do you remember that it was about 33% above 


8 

market? 


9 

A 

I don't remember the exact amount. 


10 

Q 

What about Great American, did you represent 


11 

LTV in 

bidding for control of Great American? 


12 

A 

Great America. 


13 

Q 

Great America. Is that what it is? 


14 

A 

There's another company called Great American. 


15 

0 

Of a different quality? 


16 

A 

Yes. 


17 

Q 

Did you represent LTV in that transaction? 


18 

A 

I'm not sure. Mr. Levy was the director of 


19 

Great America, so we may have represented Great America. 


20 

In fact. 

I think we did, and through that ~ I'm not sure 


21 

whether 

we represented Great America in that transaction 


22 

or LTV, 

and I'm inclined to think we represented.Great 


23 

America 

since Mr. Levy, my senior partner, was a director 


24 

of Great 

America. 


25 

0 

Did you represent LTV in its bid for 63% of the 
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Jones & Lockland? 


I believe „e were a dealer-manager, yes , along 
with Lehman Brothers. 


Gant - cross 


1968? 


Q Do you remember that fhaf . . 

that took place about May 14 , 


A I don't recall the date. 

o DO you remember that the price offered above the 
pre-existing market was something in the neighborhood of 


75%? 


A 1 remember it was a substantial premium. 

0 And it was cash; that is correct, isn’t it? 

That's right, i will agree if what vou are trying 
to prove is a company that is trying to take over other 
compani- s generally pay premiums. 

the COURT: Premiums over what? 

the WITNESS: Premiums over what the fair market 

value would have been before the offer. 

the COURT: when you say "fair market value," 

V u are not referring to market price, are you? 

THE WITNESS: Yes ’ Generally, Judge, what we 

do is go back, and in i-rvinn , 

trying to calculate the premium and 

trying to find the period prior to any announcement of the 
takeover or merger, find out what the market price was at 
that time, and then calculate the premium in terms of that. 


SOUTHERN DISTRTT COURT REPORTERS US COURTHOUSE 








t 


3 dhr 


Gant - cross 


2840 A 



THE COURT: So 

! to i„fi ate lf any fact °" stepped ln 

inflate or deflate the price at „k< . 

at. . lch transactions 

made over 

over the counter or 

er or ° n an exchancre fhn 

^ ~ - above the fair ^ 

niarket price? 

THE WITNESS: That'c • u 

ihat s right. 

THE COURT: The fair price. 

THE WITNESS: That's true. 

° Bef ° re Ms »nnor's questions, you sald 
agree that- „ 7 d you w °uld 

I 9 that Corn Panies seeking contrm ,4 

have paid , ° Pay P«n,iun,s or 

nave paid premiums above — 

YeS ' eXCePt 1 quarrel “1th "control." The • 
seeking to acquire all of th „ T ’" ,r * 

or the shares of „ 

order to do that th h ° m Pany, and in 

t^t they have to pay . premium ^ 

...- *- - - - - ~ 

Em, a premium for a maiority of the 

a ares, or for a substantial block as the first 
isn't that correct? 

A Very ° ft *" it is done through the ac • 

° f a snhstantial block. Very often th " I 

«« « - -res at the sam " ^ ^ 

cne same price. 

0 LSt US take it one by one now. I 

Can you focus on 

° n the cases that you ar« , 

you are aware of 
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in which it is done by bidding for a very substantial 


3 

block without making a concurrent bid for the remainder? 


4 

Are you familiar with such cases? 


5 

A Yes, I am. 


6 

Q And you are familiar with cases of that nature 


7 

in which a substantial premium has been paid? 


8 

A Yes, I am. 


9 

Q And you are familiar with such cases in which the 


10 

► 

block that has been purchased does not itself amount to 


11 

50% of the securities of the company ? 


12 

A Does not? 


13 

Q Yes. 


14 

A That's right. 


15 

Q A block can command this premium if it is a 


16 

substantial block even if it is not 50%? 


17 

A It can, depending upon the way in which the 


18 

remaining shares are held. 


19 

Q Did you familiarize yourself, in preparing for 


20 

your testimony, with the prices that Bangor Punta paid 


21 

and committed to pay for control of Piper? 


22 

A Yes, I am aware of those. 


23 

Q Did you observe that on May 8th, 1969, Bangor 


24 

Punta entered into a commitment to the Piper family? 


25 

> 

A Yes, I did. 
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And you, either by reading a summary of it or 
by reading an agreement, are familiar with what that 
commitment was? 

A Yes, I am familiar with it. 

Q At that time you were aware that Chris-Craft 
had some 33% of the stock of Piper? 

A That's right. 

Is it fair to say that you concluded that the 
price that the Piper family was to receive under this 
agreement, assuming that 50% of the stock of Piper was 
acquired by Bangor Punta, would represent a premium over 
the fair market value? 

A Yes, I am. 

Q Do you have an opinion as to why companies 
interested in control are willing to pay premiums for 
substantial blocks? 

A Well, I think it varies. First of all, they have 
to pay a premium because that's the only way usually you 
can buy the stock. So if you want to control the company 
and acquire it, you have to pay a premium. 

Q Could I stop you there? 

You do not have to, I take it, buy the company 
if you do not think that it is worth what you are paying 


for it? 


25 
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A That's right. Presumably they have some motive 
which leads them to want to acquire the company. It may 
be that it has — it's in a business which fits into their 
own business, and there is so-called synergism, where 
they can -pi** the earnings of the company they are 
acquiring or extend their product line or some other 
operating reason, which leads them to want to own that 
company.1L makes them willing to pay a premium to do it. 

In the case of the conglomerates that were 
active in this period we're talking about, in many cases 
it was to get ahold of some liquid assets, as many of 
the insurance companies did that were taken over during 
this period, offered that attraction of a substantial 

amount of so-called surplus surplus which could be siphoned 
off and used. 

0 Other reasons? 

A Other reasons, again during this period, were to 
improve your earnings because many of these companies that 
acquired a high price earnings ratio, they could issue their 
stock at a substantial premium and still improve their 

earnings, because their own stocks were selling at H to 
40 times earnings. 

So that if they found the company and paid a 
50% or even a 100% premium, assuming its initiai multiple 
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were low enough, they could still bring an increment in 
earnings into their own picture. So - and that in 
turn would lead their stock to sell higher, making it 
possible tor them to acquire other companies. 

Q Any other reasons? 

A There could be hundreds of reasons. These are 
the principal ones that come to mind. 

Q There a situations that you are aware of that 
they buy in because they think the company has great 
potential in its industry that has not yet been realized? 

A That's possible, too. 

% 

Q Have you made any analysis of what Bangor Punta's 
motive was in seeking control of Piper? 

A I have not made any analysis. I have not discussed 
it with Bangor. I must say I don't understand their motives. 

Q Do you conclude from your analysis that Bangor 
Punta acted imprudently in seeking control of Piper at 
these price levels? 

MR. RYAN: Your Honor, he says, "imprudently." 

Imprudently from what sense, a financial standpoint? 

THE COURT: I think we will take that up in 

another case. 

MR. RYAN: That is correct, your Honor. 

A Let me say that I would not have regarded in early 
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1969 Piper Aircraft as a logical candidate for anybody 
to want to take over, and if you told me that u WQuld 

wind up with two people trying to take it over at prices 
up to $8G a shere, I would not have believed it. 

Q Do you know whether or not Goldman, Sachs 
has bought any Piper for its own position? 

A For its own position? 

Q Yes, sir. 

A Not that I know of. 

0 Have you checked? 


A No. 


0 Have you made any study of the aircraft industry? 

A I haven't made a study of the aircraft industry. 
During the last two months I have read a lot of articles 
about the aircraft industry. I read the annual reports 
of Piper, Beech and Cessna going back several years. 

Q Were you familiar with the industry in 1969? 

A In 1969? 

Q Yes, sir. 

A No, not really in 1969. A little bit later I was. 

Q Did you know whether there were any predictions 

of Piper as a candidate for takeover before Chris-craft 
made its first purchase? 


MR. RYAN: Objection, your Honor, unless he fixes 


25 
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0 In late 1968. 

A I do not know of any, no. 

0 Is tms an area that you were involved in at 
Goldman, Sachs, looking at companies that might be possible 
targets for takeover in order to take a position in them? 

A We didn't do that, so nobody at Goldman, Sachs 
was involved in that. 

Q Were there some firms and funds that did that 
in that period? 

A I'm sure there were. There were obviously many 

funds and hedge funds that were doing that sort of thing,' 
yes. 

Q Were there some stocks where you think their 
price reflected the buying of people in the expectation 
that somebody would be taking it over? 

A I would think so, yes. 

0 Do you have an opinion as to whether or not 
Piper'S stock price in the end of 1968 reflected any 
expectations that there would be a bid for it? 

A At the end of 1968? 

Q Yes, sir. 

A Prior to Chris-Craft’s tender? 

Q Yes. 
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A I have no opinion on that. I have no way to 


know whether it did. 

Q Take for a moment your charts. Could you get 
cut Annex A for me, please? 


Now, Annex A, you say, was intended to show 
that the public does not place a value on the right to 
vote in terms of its shares? 

A That's right. 

Q And you did this by comparing stocks that have 
two classes of stock, voting and non-voting; am I correct? 

A Well — 

Q Or limited voting? 

A Limited voting. 

THE COURT: You are both talking. I cannot 

hear either one. 

THE WITNESS: I said voting and non-voting. I'm 

correcting him. in some cases it was a limited vote rather 
than no vote at all. 

Q Did you make any effort in preparing this chart 
to determine whether the voting stock was controlled by 
one family? 

A Controlled by one family? 

0 Yes. That they had either a majority or a close 
to a majority of the voting stock. 
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A Well, I did not make any effort to determine 
that except that the primary reason to have this kind of 

a capitalization generally is to retain control of the 
voting stock. 

Q So that if one family or one person retains 
control of the voting stock, then would it be fair to say 
that the remainder of the voting stock would have the same 
opportunities to change management as the non-voting stock? 


THE COURT: Read that question back for me, Mr, 


Reporter. 


MR. LIMAN: i will rephrase it, your Honor. 

THE COURT: You withdraw it? 

MR. LIMAN: Yes. 

Q You say that the primary purpose of this kind of 
capitalization is so that a family or a party can retain 
control of the company; am I correct? 

A That's when it is originally done. That may not 
be true 20, 30 years later. 

Q Let us take it at the point that it is done. 

A All right. 

Q And assume — 

THE COURT: Mr. Liman, do not advance on the 

witness. He may misunderstand it. 

MR. LIMAN: I am sorry. I did not think I was 
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being threatening to him and I do not think he thought so 
We are smiling at each other. 

THE COURT: I am sure neither of you thought 

so, but it is an unconscious form of procedure. 

MR. LIMAN: I apologize. I have no intention 

of intimidating. 

THE COURT: There is no need for any of that, 

Mr. Liman. Please go ahead. 

Q Assume that 30 to 50% of the voting stock is 
owned by the founding father of the company. Would you 
take that as the assumption? And in those circumstances, 
the remaining holders of the voting stock are holders of 
voting stock in a company that is controlled by the 
founding family; am I correct? 

A That's right. 

Q And the holders of the non-voting stock are the 
shareholders of a company controlled by the founding 
family; am I correct? 

A That's right. 

Q Would it be fair to say that there is not much 

* 

difference between the influence in those circumstances 
that the voting public shareholders can have and the 
non-voting public shareholders can have? 


A 


it depends on whether you have cumulative 
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Q Well, in any of these cases do you have 
cumulative voting? 

A I don't know, I didn't look that up. 

0 Assume that they do not have cumulative voting. 
In those cases would there be a difference? 

A In the effective control? 

Q Yes. 


A There would be no difference. 

^ Is it a fact that in Home Oil, which you selected, 

some 3.09% of the voting stock is owned by the Cygnus 
Corporation? 


A I don't know that. 

Q Did you know that the Cygnus Corporation held 

a very substantial block of Home Oil? 

A No, I did not. 

Q George Weston. I am sorry, Loblaw Company is 
listed there. Do you see that? 

A Yes. 

Q Do you know that some 58.8% of the stock of 
Loblaw is owned by George Weston, Limited? 

A Which class? 

0 Voting in each case. 

A No, I did not know that. 
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Q In Molson Industries did you know that the 
family controlled the voting stock? 

A I did not. 

Q Do you know that in American Maize Products some 
46% of the voting stock is owned by Great Island Holding? 

A No, I do not. 

Q Did you know that Great Island and the directors 
of American Maize also owned 51% of the limited voting 
stock? 

A No, I do not. 

Q Did you know that in A. C. Nielsen the family 

owned some 60% of the voting stock? 

A No, I did not. 

0 Did you make any study to determine what the 

relative trading was between the public voting and the 
public non-voting stock? 

A No, I did not. 

Q Who put this chart together for you, sir? 

A Mr. Brown, who is sitting in the back there. 

Q Did you know that in Plymouth Rubber there is 

no one family or group that owns a majority or substantially 

close to a majority of the voting stock? 

A No, I understand there that they do. 

0 Who did you understand owns the majority in 
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Plymouth? 

A We understand the insiders control it. 

At least that's what the specialist tells us. That's 
the reason for why it sells as a premium, because the 
voting stock rarely trades. 


0 So you made an inquiry in the case of Plymouth 
to determine why there was a premium? 

A Only because it stands out in this thing as 
the only one where there is a premium. 

0 But you did not make any inquiry as to what the 
control was in the other situations? 

A No, I did not. 


Q Were there some examples that you were familiar 
with in which voting stock traded at premiums that are 
not reflected in this chart? 


A No, these are the only ones we could find where 
there were markets in both. 


Did you make any inquiry concerning Resorts 


International? 

Resorts International, the one class of stock is 
so small that it did not constitute what we considered a 
trading market. 

0 Cutter Labs? 


Cutter Labs is no longer traded. I believe it's 
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2 

been acquired by someone. 

3 

Q In other words, you just took things that are 

4 

c 

current? Did you look at what the positions v»r>re of 

0 

c 

companies in 1969 where there were two classes? 

D 

7 

A We went through the list and eliminated those 

8 

i q 

that were — the voting-non-voting distinction had been 

done away with, which it had in many cases. 


Q So that in the case of Cutter Labs, that was 

10 

eliminated even though it traded in the period that we 

1 11 

are talking about, 1968, 1969? 

12 

A That's my understanding. As I say, I did not 

13 

prepare this and that's my understanding of how it was 

14 

prepared. 

15 

Q Cannon Mills, which is shown on your list. 

16 

in fact had a reclassification of voting and non-voting , 

17 

didn't it? 

lb 

A I'm not aware of it. 

19 

Q You are not aware that the distinction between 

20 

the classes was eliminated? 

21 

A Mo, I am not. 

22 

Q Let us look at Annex B, Mr. Gant, please. 

23 

This is a chart that shows offerings of stock 

24 

of subsidiaries which either were 100 % owned or, in one 

25 

b 


case, .99% owned -by the distribution? 
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A That's right. 

0 Can you state what the purpose of the offering 
was in these cases? 

A I can't state what the purpose was in every case. 

I think in most cases it was to create a market in the 
subsidiary stock. There were various purposes. 

One of them was to indicate to the public the 
potential value that these parent companies had in their 
subsidiaries which may not have been reflected in the market 
price for the parent stock. 

Another was to create a market for the subsidiary 
stock sj that it could use that high multiple stock to make 
acquisitions on its own. 

In some cases it was to obtain financing for 
either the subsidiary or the parent. 

Q In all of those cases it is fair to say that 
it was in the interests of the parent to get the highest 
price for its stock, for the stock that it was offering? 

A It was in the interest of the parent to see the 
stock sell at the highest price, not necessarily to get 
it on the public offering. In other words, they're much 
more interested in the after-market than they were in the 
initial public offering price. 

0 And it was in their interest that in the after-marke 
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2 

the stock would trade at a substantial multiple and establish 


3 

a high value for the stock that the company held? 


4 

A That was their interest. 


5 

Q In all of these cases is it fair to say that 


6 

it was not the intent of the parent in offering the stock 


I 

to sell it, realize money and then buy it back? 


8 

A It was not the original intent, no. 


9 

Q If you look down this list, where you show what 


10 

the percentage was owned after the spinoff, am I correct 


11 

that in all cases but Canteen Corporation it was more than 


12 

80%? 


13 

A That's true. 


14 

Q And in Canteen Corporation that was after the 


15 

anti-trust decree, the now famous anti-trust decree. 


16 

was entered requiring ITT to divest itself of Canteen? 


17 

A That's right. 


18 

Q And you could give the Court an explanation as 


19 

to why these companies held onto at least 80% of the 


20 

stock, can't you? 


21 

A Well, I would presume that in many cases it 


22 

was dictated by tax consolidation reasons but I don't 


1 ^ 

know that for a fact. 



Q Do you know that tax consolidation is available 


L 

at 80%? 
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Q You testified earlier that the normal intent 
in seeking control of a company is to ultimately acquire 
all of the company; that's a fair statement? 

A That's generally true. 


Q And looking at the Bangor Punta acquisition of 
Piper, is it fair to say that you, as an investment banker 
looking at these facts, would have assumed that at some 

point Bangor PUnta would want to increase its holdings 
beyond 50%? 

A I think that would be a reasonable expectation 
at some point. 

Is it fair to say that in no case on your Annex B 
is there an example in which the offering that you are 
referring to was made by a substantial minority holding? 

A That's right. 

Q They are all cases in which they are made by the 
controlling company? 

A Not always. Sometimes the subsidiary itself 

sells the stock. 

Q But it is 100% owned subsidiary, so it would be 
to the same effect; am I correct? 

A That's right. 

Q Is there any case that you can think of in which 
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a public offering was made by a 40% holder of the stock 
of the issuer where the issuer was controlled to the extent 
of 50% or more by another corporation? 

A None that I can think of offhand. 

0 In making this analysis for your testimony and 

report, was an effort made to find all examples of 
distributions of stock where there was a company that 
held more than a majority? 

A No. 

0 Would you have considered it pertinent to see 
whether there were any examples in which after one 
contestant to a contest for control gained 50%, the other 
contestant sold 40% through a public offering? 

A I wouldn't consider that extremely important. 

Q That is precisely the case that you are 
hypothesizing here, isn't it? 

A Yes, but whether it had happened in the past or 
not doesn't really matter. 

Q- But it did matter in your judgment what had 
happened in cases in which a hundred percent holder 
distributed part of his stock to create the market, and 
for the reasons that you have assigned? y e s or no, please. 

A Yes. 

0 Is there any case that you can think of, Mr. Gant, 
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in which there was a public offering by a large minority 
shareholder in which there was a majority holder who it 
was anticipated would be seeking to increase his holdings? 

A I can t think offhand of any, no. 

Q And your report at Page 4, in the paragraph that 
begins on that page, you state, and I will quote: 

"However, legal proceedings by Chris-Craft 
were already underway which have effectively prevented * 
Bangor Punta from excercizing its majority control to 
effect the merger, and this situation will continue for 
a period of at least five years after the settlement of 


this case." 


That is your statement? 

A That's right. 

0 Are you familiar with what the status of the 

lawsuit was on September 5th, the day you picked for your 
valuation? 

A Well, my understanding is that it was proceeding 
and that on September 17th an injunction was issued. 

Q Were you advised that prior to September 5th 
Judge Tenney had rendered a decision denying an injunction 
in favor of Bangor Punta and holding that Pangor Punta 
had not violated the- securities laws? 

A That's right. 


' i 
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0 And you were advised that Chris-Craft had 
taken an appeal; am I correct? 

A That's right. 

Q Would you have predicted on September 5th that 
Chris-Craft would have won its appeal? 

A I would have no basis to predict one way or the 
other. 

Q You would not have predicted on September 5th 
that Chris-Craft's case would have been dismissed in 
1971 by the District Court? 

A I would not, no. 

Or that that decision would have been reversed? 

THE COURT; You would not have relied on me? 

THE WITNESS: I wouldn't have predicted it after 

reading the facts in the case. 

Q Or that it would have been reversed? 

A That it would be reversed I would not predict, no 

THE COURT; Thank you. 

In fact, Goldman, Sachs is generally not in the 
business of investing in litigations? 

A Or of predicting outcomes of Court cases. 

Q But you said here, if we go on, that you would 
have wanted some statement in the registration statement 
concerning Bangor Punta's intentions; is that fair? 
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. A That's right. 

Q If I read the statement to you in the report, 
you say: 

"Even if the knowledge of this moratorium cannot 
be assumed to have been available to investors in September 
1969, Bangor Punta, as the parent, and its principal 
offices, as directors of Piper, would have been parties 
to the registration statement covering the Chris-Craft 
shares and would have been required to disclose the 

details of any plan of merger or to state that it had 
no such plans." 

That is correct? 

A Yes. 

THE COURT: By the way, the Chris-Craft shares 
referred to there are Piper shares held by Chris-Craft; 
is that right? 

THE WITNESS: That's right. 

MR. LIMAN: That is right, your Honor. It is 

more important to hear what his answer is, but that is 
the -- 


THE WITNESS: You're reading directly from the 


report. 


Q I take it that you have been advised on this 
fact by your counsel? 
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A I have discussed it with counsel, yes. 

Q And your counsel happens to be First Boston's 


counsel? 


A That's right. 

Q Whether or not the SEC would have required this,’ 
would you, as an underwriter, have insisted on some 
disclosure on this point? 

A Yes, we would. 

Q Would you, as an underwriter, have been satisfied 
with a statement that Bangor Punta has the power to compel 
a merger but has not yet made up its mind as to whether it 
will do so, when it will do so if it decides to merge, 
or what offering it would make on a merger? 

the COURT: Could you read that question again. 


please? 


[Question read.) 


A I would think it should say they have no present 
plan to merge. And that — 

Q Well, suppose, sir — let me put my question 
precisely — it said that as the majority shareholder of 
Piper it had the power to cause Piper to merge, consolidate, 
sell its assets or liquidate without concurrence of the 
remaining Piper common stockholders? 

A Period? 
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MR. ARMING: Excuse me. If that is the end of 
the question. I would like to have it defined. Mr. Liman 
said, without saying what it is. 

Q Bangor Punta said it. 

MR. ARNING: Said it where, in what document? 

MR. LIMAN: In the prospectus that Goldman, Sachs 

would be putting its name on if it did this underwriting. 

A Let me — 


MR' ARNING: That is not true, your Honor. There 
is no such registration statement. That cannot possibly 
be true. 

THE COURT: Now that we have had the flurry 

all over with — 

MR. LIMAN: May I withdraw the question and 

s ^ ar t s ° that we will not have this? 

THE COURT: I do not know what we have, but 

you may withdraw the question. 

0 You have said in your testimony that you would 
have asked for a disclosure in the Piper reqistration 
statement for an offering of Chris-Craft shares of certain 
facts relating to Bangor's ability to merge; am I correct? 

A And its intentions. 

0 My question to you is whether you would have 
been satisfied if the only statement you could get was that 
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Bangor Punta, as the majority holder of Piper stock, has 
the power to cause Piper to morqp without the concurrence 

of the minority shareholders and suhject to appraisal 
rights? 

A No, I would not be satisfied with just that. 

0 Would you have been satisfied if the prospectus, 
the hypothetical type of prospectus, said that Rangor Punta 
does not have sufficient information available to make 
a final decision as to whether to merqe? 

A I think I would have been satisfied with something 
that stated their intention. if they had an intent to 

merge, I would want them to say that. If they had not 

yet decided on the terms of that merger, that would have 
to be stated. If they decided they had an idea of the 
terms, that would have to be set forth. 
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U Assume that they said to you that they intend 
at some point to merge but they have not decided when 
or what, to offer. Would you have been satisfied to 

proceed with the public offering of fhris-Craft's holdings 

ok ftper 

QJS. I'WP stock under those circumstances? 

A If+hey had made a final decision to merge? 

Q That was what their intent was, in other words. 

A Tiiis would be similar then to the language that 

was in the Chris-Craft. prospectus that they intended to 
merge and the terms were indefinite. It would be more 
or less the kind of thing you are thinking of? 

U Yes, sir. 

A I think I would nave to learn from the people 

at Bangor Punta, if tnat were their response,how definite 

this was and how soon they contemplated they might be in 
a position to make that merger. 

If it was something that was going to happen 
soon, 1 think I would have a question as to going forward 
with the registration statement. 

0 Are you saying that again it was one of these 
matters wnere it would require the cooperation of Bangor 
Punta? 

A Yes. 

<.) And if Bangor Punta said to you, "We don’t want 
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to make any commitment to you, Goldman, Sachs, on how soon 
or hew late we are going to merge," would your judgment on 
behalf of Goldman, Sachs be that you should not become 
the manager of this underwriting? 

A I would like to have that read back. 

(Record read.) 

A (Continuing) It is hard to answer. 

U Would you have hesitated? 

A If their attitude were just that, "Look, we are 
not going to tell you any more than that.; we intend to merge, 
and beyond that we will give you no clue," then I think 
we are in the adversary position that. I said before we 
would not put ourselves in, and we would not want to 
underwrite it. 

If they explained their situation and said, 

"We tnink at some point we would want, to merge but we don't 
know when or how or what securities we v/ould use," it is 
so indefinite, it is way off in the future, it is a differ¬ 
ent. situation. 

U As you sit here today -- 

A I cannot know what their position was. 

0 Do you kiow what their position was then? 

A My understanding of their nosition was that 
they had reached no decision as to wnet.hrr they wanted 
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2 

to merge with Piper. 


3 

Q One way or another? 


4 

A One way or another. 


5 

U have you read the prospectuses in any of the 


6 

cases of the public offerings listed in Annex b? 


7 

A I am familiar with two or three of them. 


8 

I wrote one of them and there are two or three others that 


9 

I air gene rally familiar with. I have, not made a detailed 


10 

study of each one of these prospectuses. 


11 

0 Which one did you write? 


12 

A baskin-Robins. 


13 

Q In Baskin-Robins, it is fair to say there was 


14 

no intention at the time that offering was made to buy 

4 

15 

back the shares? 


16 

A There was no intention, no. 


17 

Vi It was not contemplated; is that fair? 


18 

A I would say it was not. contemplated, no. 


19 

'J Do you know whether the prospectus in the Baskin- 


20 

Robins case even made any disclosure of the power to 


21 

merge ? 


22 

A No. I don't believe it. did other than to set. 

t 

23 

fortn the fact that United brands would continue to be 


24 

an 87 per cent stockholder. 


25 

«.) You would not. have considered it pertinent in that 
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case to make a disclosure because there was clearly no 
intention on the part of United brands to buy back stock 
that it was offering in the first place? 

A Tnat's right. 

0 bo you know what was said in any of these other 
prospectuses for offerings listed in Annex 11 concerning 
whether there was a power of merger? 

A Not specifically, but 1 don't know of any of these 
prospectuses in which that was set. forth as a special 
item, although in fact in the Walter Kidde-LCA Corporation 
they did eventually buy back these shares. Some of the 
earlier ones that are not on acre, that is LTV, did, 
particularly in the Wilson Company, particularly they 
reinerged the spun-off subsidiaries back in and eliminated 
the majority interest. 

0 bo you know when in the Walter Kidde , LCA bought 

back? 
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>-> Let s look at these Annex C premiums paid by 


certain conglomerates ewofgls of majority controlled sub¬ 
sidiaries. I take it you are quite familiar with the one 
listed on the second page, AMK-United Fruit? 


A Yes. 


You serve on the board of the surviving company. 


don't you? 


A Yes. 


U Look at the last coll 


Is it headed 


Premium? 


A Yes 


^ tsat the premium over the price that, the 

conglomerate paid to acquire control in the first instance? 

A That's the premium, as the footnote indicates, 
one month preceding the announcement of merger. 

U To take the case you are most familiar with, 
AMiv-United Fruit, the premium is computed as of the month 
prior to June 30, 1970? 

A That's right. 

U In fact, AMK acquired control of United Fruit 
well before that? 

A In 1968. 

0 Do you recall what price AMK in 1968 paid for 
the controlling shares acquired? 
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A At what market value? The market, value of 

June 30, 1970 or the market value in 1968? 

U 1968. 

A A considerably higher amount than they paid in 
June of 1970. 

Q Didn't they pay about .790 a share? 

A Depending on what date you took the prices. 

I don't believe it ever got up to 790 but it. was about 
$30 . 

Q Could the shareholders who took their offer 
have sold the package in the market, at a price of $80 
a share? 

A It was in the low 80s. I don't recall. 

0 Somewhere between 80 and 90 but closer to 80, 

you say? 

A It is my recollection. 

Did AIK pay Zapata Corporat ion a price for some 
stock that Zapata had? 

A That's right. 

0 Zapata was a rival in the control contest? 

A Yes, sir. 

Q And AMK paid Zapata to stop its tender offer 
and t.o sell the shares it acquired to AMK/ 

A I don't think that is literally true. Their 
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2 

tender offer had expired and they had not gotten the number 


3 

of shares that would have made them a serious contender, 


4 

and AMK bought their shares at, I thin):, $80, primarily in 


5 

notes, to eliminate them as a minority stockholder and 


6 

a potential troublemaker, but not to win the proxy contest. 


7 

They had already v/on that. 


8 

MR. LIMAN: I ask that this be marked as the 


9 



• 

next exhibit. 


10 

KX 

(Plaintiff's Exhibit. 16 3 was marked for 


11 

identification.) 


12 

MR. LIMAN: This is the proxy statement of 


13 

AMK dated June 5, 1970. 


14 

2 

g I show you Plaintiff's Exhibit 163 for identifi- 


15 

cation. I ask you whether you are familiar with this 


16 

document. 


17 

A This whole document? 


18 

Q This proxy statement. 


19 

A Yes, I am. 


20 

g What is it? 


21 

A It is the proxy statement used in the merger of 


22 

United Fruit Company and AMK. 


23 

g I would ask you to look at page 29. I ask you 


24 

whether it refreshes your recollection that Zapata was 


25 

engaged in soliciting tenders of United stock on January 27, 
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1969. AMK and Zapata entered into an agreement which pro- 
sniong other things/ that Zapata would cease active 
solicitation of tenders of United stock. United share¬ 
holders who accepted Zapata's tender offer would he given 
an opportunity to withdraw their shares and deposit them 
under the exenange offer. Zapata would have an option to 
sell and AMK would have an option to purchase all United 
shares tendered pursuant to Zapata's tender offer and not 
withdrawn, and a cash payment of $3,800,000 by AMK to 
reimburse Zapata for cost3and expenses incurred by Zapata 
in connection with its tender offer. Zapata exercised 
its option and on March 13, 1969 sold AMK 241,820 shares 
of United common stock and 435 shares of United preferred 
stock for $20,606,465, $85 for each flare of Unit i common 
stock, and $119 for each share of old United preferred 
stock, the first three million five hundred of which was 
paid in cash and the balance of which was paid through 
the issuance of 6-7/8 10 year subordinated notes of 
AMK payable in 10 annual installments. 

That's the transaction? 

A Yes. 

Q Did you ever do a computation of what price 
that worked out to for Zapata, including the 3,800,000 that 
it receiveu in cu.in for its so-called expenses? 
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A nave I? w 0 . 

Q If you look at your chart on AMK-United Fruit -- 
the COURT: What chart? 

MR. LII1AU: Page 2 of Annex C. 

<2 You show that the market price before the 197Q 
merger was 517.50; am I correct? 

A Yes. 

Q Can you tell me whether in fact what you are 
referring to is the old United Fruit stock? 

A This should be United Fruit stock. 

0 In fact, were the minority shareholders offered 

on the exchange in June of 1970 a package that had a 
value of approximately $35 a share? m other words, 

I think your calculations did a disservice to your point 
in that you took the wrong stock. 

A I c! -dn' t uo these calculations. I'm sorry. 

Let me show you from our exhibit for identifi¬ 
cation a sheet from the CCh Service that sets forth the 
pricing on exchange offers for tax purposes. Are you 
familiar with that, service? You .have used it? 

A Ye?. 

MR. LIMAN: I ask that this be marked for 
identification. 


(Plaintiff's Exhibit 16-1 


was marked for 
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identification.) 

Q I will ask you whether Exhibit 164 for 
identification refreshes your recollection and enable, you 
to state what the package of securities was that was 
offered to the old United Fruit shareholders in June of 
1970. 

A Well, it would appear to be a package that had 
a market value, according to the CCU, of approximately 
$35. 

Q That contrasts with the price that was paid at 
the time, that A!1K got control, which v;as a package that 
you say had a value of upwards of $00 a share? 

A In those markets. Two years prior. 

0 People could have sold those securities for that 

price? 

A That's rignt, and the offer was open to every- 

bo y. 

Q Would you look it Annex C again and tell me 
by your methodology if you assume Piper was selling today 
at about. $10 on the Phi lade lph in-Baltimore exchange, and 
if you ffisune that its earnings last year were in the 
neighborhood -- 

Do you remember what they were last year? 

270 ? 
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A 73? 

Q I have the annual report. I will let you look 
at it. 

Assume it was $ ^ G *■) a share . I take it you are 
farailiar with what the multiple was that Cessna is selling 
at. To the extent you consider that relevant would you 
say tnai in this market, if Bangor Punta offered a price 
of $20 a share on a merger forPiper, by your method of 
analysis it would be a premium? 

A Yes. That would be a premium over its present 
market, [xice . 

Q That's what this chart purports to show? 

A That's right. 


0 Mr. Gant, I will ask you to assume that it is 
August 7, 1969 . I will ask you to assume that Chris- 
Craft has approximately 40.6 per cent, of Piper's outstanding 
stock. I will ask you to assume that. Bangor Punta has 
30. j per cent of Piper stock, all of which was paid for 
by the paper reflected in the Piper agreement. In those 
circumstances do you have an opinion as to whether you, 
as an investment, banker, would have counselled Bangor 
Punta to invest cash in attempting to obtain control of 
Piper without making a deal with Chris-Craft? 

A I would . ... to have that, read back. 
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2 

(Record read.) 


3 

A (Continuing) That's very difficult to answer 


? 4 

because, first of all, you are presuming I would be counselin 

J ' 

5 

them to proceed and to try to acquire it. You have to 


6 

assume that they have made a decision. I am not recommend¬ 


7 

ing continuance of this fight or that Piper is worth the 

- 

8 

effort that they have already put into it. 


9 

Q Would you have counselled them -- 


10 

THE COURT: I don't think he lias finished his 

i 

11 

answer. 


12 

A (Continuing) If you leave that aspect out they 

l 

13 

say, "We want to get control; what should we do? Should 


14 

we try to buy out Chris—Craft? If we are not successful 


15 

should we go forward with cash purchases or a tender 


16 

offer?" 


17 

I think it depends on what Chris-Craft's position 


18 

was at that time, whether they were in a financial position 


19 

to meet any competition from hangor Punta, whether they had 


20 

the financial resources to bid for the stock in opposition 


21 

to Hangor Punta. If they didn't and Hangor Punta did have 


22 

L 

the cash, they might very well have been advised to go 


23 

forward and buy stock or to make a tender offer. 


24 

Q If Chris-Craft. had the resources to continue? 


25 

A If they had the resources and if they appeared 
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to have the determination to meet any price that Bangor 
Punta was willing to pay, then I would think they would 
be very foolish not to try to negotiate with Chris-Craft. 

U Would it be your judgment that in the first in¬ 
stance if the contest stood at 40.6 to 30.5 that the pru¬ 
dent thing would be to attempt to buy Chris-Craft • s block? 

Again, if they wanted control and if Chris-Craft 
had the resources. It depends on the position of the 
two companies. I don't say I can answer it. 

Q If you assume that Chris-Craft could not go any 
further than 40.5 — 


A Then you are not required to deal with Chris- 


Craft. 


0 And if you assume that Chris-Craft could go furth, 
A Again, if they have the cash resources and the 
determination, apparent determination, to pay whatever pric< 

is necessary, then their lead is quite formidable at that 
point. 

Q brou would say that lead was a very, very sub- 
staxitial advantage if they_ 

A Under those circumstances. 

Q W”ulA.fi you sa y» sir, under those circumstances, 
that if Bangor Punta had approximately 45 per cent of Piper 
stock and Chris-Craft had approximately 41 per cent. 
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that Bangor Punta's lead would be a formidable one? 

A Certainly not nearly as formidable as the 

l 

# l 

prior circumstances, again assuming that Chris-Craft has , 

the cash and the determination to go out and buy the stock. 

If they are willing to make a tender off«?r and top Dangor 
Punta's offer, they can get. from a 41 position to 
50 in the face of Bangor Punta's 45. 

Q Would it be cheaper for Bangor Punta to go from 
45 to 50 than Chris-Craft to go from 41 to 50? 

A Would it take less dollars? 

Q That makes it cheaper? 

A It depends on what "cheap" means. 

Q It would be less expensive? 

A It would take less dollars. 

Q Are you not prepared to say that the 4 5 to 41 lead 
is a formidable one? 

A I said it is formidable but not ins -mountable. 

Q By the same token, a 41 to 31 lead would not. be 

insurmountable, would it? 

MR. ARMING: I believe this question has been 

answered three separate times. 

A What assumptions are you making about the re¬ 
sources of the two parties? 


25 


If the one with 41 nas the cash and the determin- 
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ation to yet control, it is very nard to see how the one 
with the 31 can get there. 

Q Have you made any study, sir, to determine whether 
or not if Chris Craft had been leading either 41 to 31 or 
42 to 37, whether casn would have been available to it? 

A To Cnris-Craft? 

(j Yes, sir. 

A Well, I have made a study to the extent of looking 
at tneir financial condition and reading the testimony 
that was introduced in the trial about their various loan 
agreements and the restrictions that they v/ere under and 
the potential availability of some money that might have been 


provided 


I reviewed that. 


1 also read the conclusion of Judge Mansfield in th 
Court of Appeals tnat they were, in his judgment, out of 
money, could not proceed. 


Q Did you read the majority opinion also on this 


point? 


1 did. 


Q You have not told me whether you made any 


investigation? 


A Independent of that? 


Yes, sir. 
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A No, sir. 

Q You refer to Loan Restrictions. Have you, 

Goldman, Sachs, represented clients where loan restrictions 
have resulted in waivers? 

A Yes. As a matter of fact, during the same period 
of time I was dealing with the same two gentlemen at 
IDS that apparently Chris-Craft was, and another situation 
where they were giving us 30-day waivers at a time and my 
experience is that it is very difficult. 

Q Is it your experience that bankers seek to 
conserve the.ir assets? 

A Hankers? 

Q Yes, sir. 

A I think, as a generalization, that is true. 

Q Would you think that bankers of Chris-Craft 
would have an incentive to prevent Chris-Craft from being 
placed in an unmarketable position if it held a 41-31 
per CEnt lead? Do you have an opinion on that? 

A I can't generalize about that. 

. Q Are you aware that Chris-Craft owned three 
television stations? 

A I am aware of it. 

0 Did you make any attempt to determine what the 


25 


market value of those television stations was in contrast 
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to their book? 

A No, I did not. 

! 

Q Did you make any inquiry as to whether one of 
those television stations was sold at a price substantially 
above book? j 

I 

I 

MR. ARWING: Your Honor, we are trying to 

be patient, but we think it. would be helpful if Mr. Liman 
would confine his examination to what, the witness testified 

i 

to on direct examination. I 

THE COURT: I will let him go as far as he v/ant.s. 

i 

A I did not make an investigation of that., no. i 

I 

Q You don’t, therefore know whether that station 
was sold in order to even maintain the Piper investment? 

A No,I don’t. 

Q J take it, therefore, that in making your analysis 
you proceeded on the assumption that Chris-Craft could not 
get tne wherewithal to increase its holdings beyond 41 or 
42 per cent? 

A Well, I don’t know that, that assumption is 
necessarily important to my conclusions. My conclusions 
are based on the assumption they wanted to sell their 
position either before bangor Punt.a had a majority or 
a f te r. ’ 

W Did anybody ever tell you that Chris-Craft 
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it was distributed pursuant to a public otter, the total 
dollars? 

A You can multiply 697,000 times those figures 
which are 4160 and 4350. 

Q Take the highest, 4360, and for simplicity let's 
use 700,000. 

A Just, about 30 million. 

U I will write that figure on the board. 

Assume with me for the purpose of the question 
tnat a 50 per cent interest in Piper would have a value of 
50 million, which is below the cost, to Bangor Punta by, 

I believe, some 14 million. Assume it has a value of 
$50 million which is below your book cost at that time 
by about $14 million. 

I will put the 50 million which is the 
50 per cent over iere. I will put 30 million, 42 per c- 

Let's assume that the cost to go from 42 per cc. 
to 50 per cent was approximately $00 a share. Let's tale 
a figure for that of somewhat over 10 million — let's py 
it at 11 million. 

Tills COURT: Off the record. 

(Discussion off the record.) 

Q I take it that, if one really believed that 
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50 per cent had a value of 50 million dollars and if 
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Cl.-ris—Craft had the wherewithal to buy the renaining shares 
at the prices T am talking about and could get the 50 per cent- 
the most prudent thing for it. to do would be to follow 
tliis course, which would give it a total value of 50 million. 
If it went by public distribution it v/ould be 30 million. 

So there is a 20 million spread which can be bought at. a 
cost of 11, in my assumption. Is that correct? 

A On your assumption, yes. 

Q In order to advise Chris-Craft, as to whether to 
make a public distribution of its stock if it were ahead 
41 to 31 or 42 to 37, would you want, to inquire as to 
what control of this company under the circumstances would 
really lie worth? 

A I tiiink to make that kind of calculation you 
have to have the second step: What, are they going to do 

when they get to the 50 per cent, and what, are they going 
to have to pay? What are they going to do about Bangor 
Punta if they are still there with 30, 40, or 45/ * What 
does it cost to buy Bangor Punta out? 

. suppose they say, "We will sit and take care of 

Bangor Punta at a later date"? 

A What Go you expect me to — 

Q I want t.o know whether or not. you v/ould want, to 
inquire in making the judgment as to whether Chris-Craft 
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with a lead should liquidate its position as to what 
tne value of having a majority position would be to 
Chris-Craft.? 

A If they asked me for advice and I were to be the 
advisor, I might ask that question, yes, sir. 

Q Did you ever inquire what advantage Bangor Punta 
saw in increasing its holdings from 44.5 per cent, roughly 
to 50 per cent after its exchange offer? 

A Did I? No, I didn't. 

Q Did you ever inquire why Bangor Punta requested 
a condition m the Piper family agreement that it would not 

have to pay the adjusted figure unless it attained at least 
a majority. 

MR. RYAN: May I have that question reread? 

(Record read.) 

A Well, first of all, I don't know that they did 
request it, but J did not inquire why if they did request 
it. I knov; such a provisio existed in that agreement. 

THL COURT: Would this be a convenient point at 
which to suspend? 

MR. LIMAN: Yes, your honor. 

I will snorten it so we are finished with him 
in 10 or 15 minutes after the break. 

'i’hE COURT: Can we resume at 2 o'clock? 
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2:00 p.m. 

DONALD R. GANT, resumed. 

CROSS-EXAMINATION 

BY MR. LIMAN: 

Q Mr. Gant, would you turn to Page 8 of your report, 
and. I direct your attention to the sentence that begins 
six lines from the top of the page: 

'Our analysis led us to the conclusion that 
the offering could have been made at a price which 
capitalized Piper's earnings for the twelve months ended 
June 30, 1969, of $2.86 per share at a ratio equal to or 
slightly below the Standard & Poor's industrials and at 

approximately a 25% premium over Cessna's price earnings 
ratio." 

Do you see that sentence? 

A Yes, I do. 

Q And you were referring to the pricing as of 
September 5th? 

A As of September 5th of this block of stock. 

Q Did you make any determination as to what the 

relationship of the PE ratio of Piper to the Standard 
& Poor's PE ratio would have been if you were trying 
to compute a market price of Piper in May of 1969? 


25 
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A May ot '69? 

Q Yes, sir. 

A No, I did not. 

Q Did you make any effort to compute what these 
ratios should be if the offerin' de in January of 

1970? 


A No, sir, I did not. 

0 So you did it only for September? 

A That’s the date we were asked to opine on. 

Q Do you recall what the reasoning was for choosing 

the one-for-one ratio with Standard & Poor's as of 
September 5th? 

A Well, it evolved from a study of the — of a 
lot of data including that relationship between those 
two variables over a long period of time. Looking at the 
market climate as it existed on September 5th, we took 
into consideration the fact that people were apprehensive 
about the economy for 1970, and being a cyclical situation. 
Piper could be expected to be questionable at that point 
in terms of its earnings for '70. 

We had a copy of the management forecast dated 
August 25th of Piper which indicated that they were 
expecting sales in fiscal 1970 of about a hundred million, 
which was slightly below those for '69, and earnings of 
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3 

A 

1 

No, I don't. j 

4 

Q 

• 

Was there any forecast in existence that Piper, 

5 

to your 

1 

knowledge — 

6 


THE COURT: Mr. Liman, when you turn around 

7 

and start talking to the rear of the room I cannot hear 

8 

you. 

I find it difficult to follow you as you walk around. 

9 


MR. LIMAN: Sorry. 

10 

Q 

Do you have any knowledge of whether there were 

► 11 

any forecasts in existence at Piper other than this one, 

12 

as of September 1969, any more recent ones? 

13 

A 

None more recent that that, no. 

14 

Q 

Were there any that went on beyond predicting 

15 

1970? 


16 

A 

No. You mean beyond the fiscal '70? 

17 

Q 

Yes, sir. 

18 

A 

No, I did not see any. 

19 

Q 

Did you inquire whether there was any? 

20 

A 

Well, we inquired in general terms of Mr. Leeson 

21 

as to what was available. He came up with certain documents 

22 

which that is the primary one as to the earnings outlook 

23 

in September, early September, for the coming year. He 

24 

did not 

indicate there was any longer range forecast than 

25 

that. 


* 
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0 Did you note on the last page, where it referred 
to comments and recommendations, that it said that, «The 

forecasts presented today are preliminary only and must 
be revised"? 

A That's right. 


Q ' Do you recall it saying, "Bangor Punta may want 
to review the studies and discussions we have had to date 
concerning the 1970 profit outlook to see if they could 
suggest other approaches to improving our prospects"? 

A I read that, yes. 

Q Did you inquire whether Bangor Punta did in 
fact consult with Piper in preparing this forecast? 

A I don't think Bangor Punta prepared the forecast. 

Q Whether — 

A You mean whether the Piper office — 

Q Whether they reviewed this and made suggestions 

to Piper concerning approaches to improving its prospects. 

A Whether they did what was suggested there? 

0 Yes. 

A No, I did not know whether they did. 

0 Would it be fair to say that the fact that the 
forecast that you had here. Exhibit 165 for Identification, 
showed a prediction of lower income than the prior years 
would have affected downward the price at which you would 
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have set the offering? 

A That's right. 

Q Would it also be fair to say that if as the 
year progressed the prospects became poorer, the price 
would also have to be adjusted downward? 

A That's true. 

Q Were you aware that in February 1970 Piper 
temporarily halted production in its Vero Beach, Florida 
plant? 

A Yes, I was. 

Q Were you aware that on February 18, 1970, Mr. 
Wallace was quoted in the Wall Street Journal as saying 
that, "The high cost and scarcity of credit are having 
an adverse effect on dealers and distributors of boats 
and aircraft"? 

A I'm not familiar with that quotation. 

0 Would the closing of the plant at Vero have had 
an effect on the pricing of your offering if it were to 
take place then? 

A I would think it would. 

THE COURT: Wait a minute. What does that mean 
If there is a closing a year later, would it have an effec 
on a pricing a year later? 


25 


MR. LIMAN: A year later? Your Honor, February 
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THE COURT: Yes? 

A You're asking would it have — 

MR. LIMAN i Let me epp t f • 

^ec me see if the question is clear. 

would you please read back the question? 

the COURT: it is the date that I have not got 

dear in my mind. x thought you ^ ^ # 

a plant in 1,70 on an evaluation made in 1 , 0 ,. 

MR. LIMAN: i think your Honor will find that 

"y question said if the offerinq could not be made until 


that date. 


THE COURT: Until 1970? 

MR. LIMAN: Yes, sir. 

the COURT: Oh, all right. 

If you were to value it as of the time that there 

had already been a closing: is that the question? 

MR. LIMAN : Vpe % » ^ *» 

xes, your Honor, right. 

A As I understand your question, would the closing 

of the plant in February 1,70 affect an offering subsequent 
to,that date? 

Q Right. 

A Yes, it would. 

° And th<,re Could "Of have been an instant 
registration in September, could there? 
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THE COURT: I thought we have been over this 

several times, Mr. Liman. 

MR. LIMAN: I withdraw it. 

A I think I said it could be either of the 
nine months' audited or wait for twelve months' annual 
statement, and we've done it both ways in different cases 

Q And you have done it for nine months where it 
is a regular client? 

A Yes, sir. 

Q You also have said that you would have, before 

you made the offering, familiarized yourself with the 
condition of Piper; you would have done a due diligence 
search; am I correct? 

A Yes. 


Q Have you made any effort to recreate a due 
d-iligon-te- search as of September 1969? 

A Well, certainly nothing along -- in the scope 


19 

20 
21 

. 22 
23 


that we would if we were starting out on an offering in 
1969. I have certainly reviewed all of this material, 
the things that came out the trial. I have discussed 
with Mr. Leeson the situation as it existed as best he 


can recall it from these various documents he's furni«&ei 
me, as it stood at September 5, 1969, with respect to the 
status of the business, whether there were any indications 
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at that time that they were going to have the precipitous 
decline in sales which actually did take place in the 
coming fiscal year. 

0 Did you find that there were not any indications 
of that in September? 

A I satisfied myself that in this surface manner 
that there were no indications that, as I say. they were 
predicting slightly lower sales, but nothing in the 
magnitude of a 40* drop in sales which eventually occurred. 

And reviewing their monthly reports I find ifs 
not until about January that they start to reduce that 
hundred million, and from there on it was reduced 
drastically month by month. 

But through the first quarter of that fiscal 
year, they were pretty much sticking with their forecast 
of a hundred million in sales for fiscal ’70. 

0 Did you, in the course of speaking to Mr. leeson 
nr in connection with your other studies, become familiar 

with any problems relating to a plane known as the PA-30 
Twin Commanche? 

A Yes, I did. 

o Did you become familiar with the fact that there 
had been an increase in Piper’s insurance costs? 


That's right, I was. 


i 

i 

i 
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Were you at any time told that Bangor Punta 


had complained to the Piper management that Piper had 
withheld from Bangor Punta the facts concerning the 
increase in the insurance costs? 

A I was aware of that claim, yes. 


Q And that Bangor Punta considered this increase 
to be material? 

A Yes, I am aware of that. 

Q Did you consider the increase in insurance costs 
to be material? 

A Well, looking at it with hindsight, we now have 
the tr-'nd of insurance costs during that period and 
subsequently. I would have said it was material but not 
something that would be of great concern to investors. 

I think it would have required disclosure that insurance 
costs had been rising and could be expected t" ntinue 
to rise. 


Q Did you take.that into account? 

A Yes, sir, I did. 

Q In your pricing decision? 

A Yes, I did. 

Q Did you discount that what otherwise would have 
been your price by the rising insurance costs? 

A I took into the account the fact that the 
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prospectus would contain some language about the prospective 
problems with the Twin Commanche and the increase in 
insurance costs. 

Frankly, I don't think that the language that 
would have been required at that time, as I understand 
those problems, would have been sufficient to change the 
price of the offering very much. 

0 When you say "very much", do you have a figure 
in mind? 

A I would certainly think not as much as one point. 

0 By one point", you mean one dollar? 

A One dollar. 

Q Were you aware that Chris-Craft, in September of 
1969, had this lawsuit against Piper Aircraft Corpcration 

I 

as a party defendant? I 

• i 

i 

A Yes, I was. • 

Q Would you have insisted that Chris-Craft give : 

up its claim against Piper Aircraft Corpcration as a j 

condition of its selling its holdings in Piper? j 

A well, I don't think I would have insisted on it . 

because, as I understand the case, I think we would have I 

looked Into it thoroughly with our lawyers, but I don't 
soe any material exposure of Piper that would have made 
the offering'impractical or the price - effect the price. i 
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A No, that the potential effect on the financial 
condition of Piper was not material. 

0 And you would have acted as underwriter for 
Chns-Craft on a distribution of Piper stock at the very 
time that Chris-Craft, the seller, was pressing a claim 
stated in substantial dollar amounts against the issuer ? 

A Well, Mr. Liman, you're getting me into the 
position of an underwriter. As we discussed earlier, 

I have never said that we would be in that position. 

If you're asking me whether that would be a 
major drawback to an underwriter proceeding with the 
offering, I don't believe it would. 

Q Another broker proceeding with it, you mean? 

A Or us, if we were going to do it. But as I have 

said, we have not crossed that bridge because I can't 
tell you that we would have been in that underwriting 
position at that time. 


Q Did you, in preparing your report, reach some 
conclusion as to the quality of Piper's prior management? 

A Yes, I reached some conclusion. I don't think 
that I have had enough exposure to Piper's prior 
management to — for it to be that meaningful, but I did 
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have an impression, yes. 

Q Were you told that Bangor Punta considered Piper 
to have a management problem? 

A No, I was not told that. 

Q You are aware that approximately one year later, 

m 1970, Piper had a new president and chief executive 
officer, Mr. Mergen; am I correct? 

A I'm aware of that, yes. 

Q Was it your conclusion in reaching your judgment 
as to price of the hypothetical offering on September 5th, 
that Piper's management at that time was sufficient? 

A As far as I know, Piper's management at that 
time was substantially the same management that had 
existed prior to Chris-Craft and Bangor coming on the 
scene. Investors had been aware of that. 

The record of the company and the record of the 
price earnings ratios that investors had been willing to 
pay for the stock over the years is there. And I would 
not have considered management to have been a problem. 

Q By that you mean you would have considered it 


sufficient? 
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0 Would it have affected your offering price if at 
the time of the offering a new executive vice president, 

Mr. Mergen, had been brought in for operations? 

A If at tne time of the offering? 

Q Yes. Tnat. happened in October or November of 

1969. 

A I have no basis on which to think that would have 
altered it at all. 

<,} Wouldn't you have thought it would have 
strengthened your offering if there were new management 
in? 

A It would certainly be a plus based on his prior 
experience, yes. 

Q I v/ant. to pick up a loose end on this AMK-United 
Fruit offer. I asked you about the price at the time they 
bid for control, Zapata, and you gave a figure of somewhat 
$60 a share. 

Do you recall what the market, price of United 
Fruit had been before the bid for control? 

A Wnen yau say "before the bid," before any 
activity? because you know, there are several people, 

Textron — 

0 before AMK made its bid. 

A Well, you have, to be more specific in the time 
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another contender, another company, would have bought their 
position at some price higher than our estimate of its 
market value, in other words, paid a premium for their 
position on the theory t.h<* they hau 42 per cent and Bangor 
Punta 31 per cent; it was our conclusion that it was not 
a reasonable expectation that such a buyer would come forth 
and, therefore, in our judgment there was no premium value 
to t-neir position at. that point. 

TUB COURT: Whose position? 

THE WITNESS: There was no premium value to 

Chris-Craft's 42 per cent position at that point, with 
Bangor Punta in its 37 per cent, position. 

THE COURT: At that, point being -- 

THE WITNESS: September 5 th. 

0 So that you assumed that Chris-Craft would leave 
control by default to Bangor Punta? 

A I don't know that I assumed that. I assumed that, 
if they wanted to sell their stock on September 5th they 
would have looked at. all alternatives and one of: them would 
have been to try to realize any control premium there or 
leading position premium by finding another buyer to take 
over their position, and our conclusion was that it. was 
highly unlikely they would have been able to uo that. 
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and, therefore, they would have gotten the highest realization 
by selling it through a distribution. 

Q Would you have concluded the same in August if 
they were ahead 41-31? 

I 

A Our conclusion there was that there, again, 

we were dealing in probabilities — the probability would 

, of 

have been slightly higher^ finding a buyer in August, with 
a difference of 10 percentage points, but it still would 
be a low probability. 

Q Did you attempt to quantify what the value, if an- 
inherent in Chris-Craft's leading position was? 

A At what time? 

U August, 41-31. 

A The value now to whom? To Chris-Craft? 

To Bangor Punta? Or to a third party? 

1111; COURT: Take all of them. 

0 All t.hreo . 

A Well, Chris-Craft, I can't hope to tell you what 
tne value could have been to them. I don't know what their 
expectation of victory could have been at that point. 

As I say, my impression is that their financial position 
was such that they could not continue to fight. if 
tnat's wrong there may be a different value -- or how badly 
they wanted to control the thing. 
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My experience in this type of thing, particularly 
■ as a result of this united Fruit thing, is whcn people g0fc 

Into a contest, like this rationality is lost and they don't 

proceed rationally. AU of a sudden U ,e only objective is 

1 d ° n,t h °“ d -'™ --aft wanted 

~ n " U h °“ dosper ately danger Punta wanted to win, and, 
therefore, wnat values they would have placed on that 
position. 

I have really tried to deal with the only thing 
I can consider to he rational, and that, is what would so Ml ,o, 
«no is not involved in this contest at. that tine, what. 

could they have been expected to pay and come i„ and take 
over Chris-Craft's position? 

THIS COURT: What is your answer to that? 

THE WITNESS: My answer to that is that they would ’ 
not have been willing to pay any premium and probably they 
would have, expected a discount, from what they would have 
considered the stock to be worth i, they wanted to try to ! 
sell it, which was, in my view, the S44-M6 range. 

** Q Vnat-'s on the assumption of -11-31? 

A That's on the assumption basically of 42 - 37 . 

I don-t believe tha- I would change it if it were 41 - 31 . 

° °° y °“ l lOW 3 Sin ' jlc «>*« in which a company which 

acquired a 41-31 l„ad in ^contest sold out by public offerin 
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MR. RYAN: Wasn't this question asked before, 

I 

your Honor? I 

*» I 

THE COURT: I suppose it was, and I suppose there j 

i 

is always a first time, and that doesn't prove anything. 

I 

A You surely don't mean the exact percentages. 

I 

Q Substantially. 

| 

A Obviously the thing that normally happens when 

i 

you reach an impasse like this is one party or the other 

j 

buys the other one out, and in many cases they then have 
a secondary distribution of the stock or the securities 

♦ 

they got. But I don't kiow of a situation where one of 
the parties nas had a distribution of the shares. 

Whenyau said that you do not believe that a third 
party would have taken over a 41-31 lead, have you -- 

i 

THE COURT: He didn't say that. 

Q Would j.t have bought into Chris -Craft' s position 
at a price above its market value with a 41-31 position? 

THE COURT: As I understood :t, and I want to 

be sure because I made a note of it, he would not. have been 
willing to pay a rremium and >.ould want a discount from the 
value given? i 

i 

l 

THE WITNESS: Probably want a discount. 

Q Did you make any inquiry of logical third parties 


» 



for this? 
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In 19 69 or now? 

In preparing your report. 

'tfiat would anybody say but no. They would 
say "lieck, no. I never would have bought that." 

In my view the market was pretty r..uch your 
conglomerate operators at that point. To enter into 
a situation that was as messy and complicated as this one -- 
If you review what hac lanpened with conglomerates 
in 1969 and the trend of the merger activity, I think you 
will find their stocks were all selling at 50, 60 per cent 
discounts from where they had been at the beginning of 


pgbr 7 
A 
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1969. 


They were selling 10 to 12 times earnings versus 
30 to 35 times PE ratios enjoyed in 1968. I don't think 
they would nave been interested in going into this situation 
putting uov.’n, again, I assume what they would pay Chris — 
Craft in cash for real value,not Chinese money. 

Is that a fair assumption? 

Q Take whatever assumption you would in creating 
the value that you are talking about. 

A I am assuming we are not talking about creatinq 
a lot of debentures and warrants bet real cash. 

q If the debentures nave a value in excess -- 
A If they are i.nmediatrly marketable. 


i 

\ 


I 

• 

I 

I 

I 


l 

i 


I 
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THE COURT: By "Chinese money," are you talking 
about "funny money"? 

THE WITNESS: Same thing. 

Q What would a conglomerate have been willing to 
pay Chris-Craft. in its debentures for its position assuming 
a 41-31 per cent lead. 

THE COURT: Assuming Chris-Craft would be willing 
to take somebody's debentures. 

A What interest rate? 

Q 6 per cent. That's what Chris-Craft had issued. 

A 5 per cent debentures at that point and time would 

probably be selling on a 10 or 10-1/2 per cent yield. You 
have a large discount. I can't answer that question. 

One of these companies that had earnings of 
$300,000 or $400,000 would have been willing to pay a 
very substantial amount. The trouble would have been 
if you tried to realize on that. 

Q If you take yorr own appraisal of the situation, 
is it fair to say thatyou would not have expected Bangor 

Punta to have spent some $80 a share in acquiring stock betwe 1 

(XacH 

the time its exchange offer closed September 5th — is 
that fair to say? That your evaluation of control is such 
that you wou.d not have expected Bangor Punta to have 
invested that cash in acquiring control in August of 19f>9? 
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A I would not, no 


Q And you would not, is it fair to say — 

THE COURT: What are you saying? You would not 

have or not expected -- 

THE WITNESS: I would not have expected them to. 

As a rational outsider I would not have said it was worth 
paying $80 in August, and early September of 19f»9 to 
acquire those snares. 

l 

Q You would have said the same tiling in May of 

1969 when they contracted with the Piper family knowing that 

Chris-Craft. had a 33 per cent position? Is that fair? 

A I think there -- , 

I 

i 

MR. RYAN: I don't think he is comparing the two 
situations. The first question was $80 — 

THE COURT: I follow. I follow. 

A There are differences, Mr. Liman. In May, for 
example, the market was at a high. Tne conglomerate stocks 

were considerably higher than they were. Bangor Punta's 

. ! 

I 

stock was. Banqor Punta was using warrants and debentures. 
They were not paying cash. 

Q Taey would be valued, in the judgment of First 
Bos ton,you are aware of that? 

A Yes. It is still different from cash. 

U Would you have anticipated, given your appraisal 
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of the market on which you have expressed your opinion, 
Bangor Punta to get into this situation in May of 1969 
when Chris-Craft had 33 per cent of the stock of Piper at 
the level it did under the Piper contract? 

I don't know if I can say what. I would have 
expected. I would not have advised them, if they had 
asked me, to nave gotten into it at that level, no. 

Q As you sit here today, are you able to tell the 
Court what it was that either Bangor Punta or Chris-Craft 
saw in the value of control of this company? 

No, I am not. i really do not know. 

THE COURT: Do we have a record in this case of 
how and when Chris-Craft moved up from 33 per cent to 
41 per cent? 

MR. LIMAN: By the exchange offer. It is in 

the case. 

THE COURT: Have we anything that indicates when 
they did buying of their 8 per cent? 

MR. LIMAN: They didn't do it. They did it 

tnfougn the exchange offer. 

THE COURT: When they acquired it? 

MR. LIMAN: Yes. 

HIE COURT: What is the day of that? 

HH. RYAN: August 4th. They had a !0-day exchange 
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offer and it closed August 4th. 


MR.LIMAN: 


They had a prior one and they repla 


MR. RYAN: The prior exchange offer was never 
consummated. It was withdrawn and supplemented by the 
excnange offer which went into effect on about July 29th, 


I believe. 


TliL WITNESS: That's the day. 

THE COURT: That's the day I was thinking about. 

MR .LIMAN: We substituted a sweeter offer 

for the prior offer. 

THE COURT: It went regular on July 29th? 

MR. RYAN: July 25th. 

MR. LIMAN: We went regular on the first offer 

which was in May. I thirk it was May 17th or May 18th. 

'1HE COURT: Did you get any stock on that? 

MR. LIMAN: We got stock but what we did was 

because we kept supplementing that offer u nd the record 
shows that you cannot -- as you sweeten the offer you have 
to give people the opportunity to withdraw, so that as 
I recall it. what, happened was that we sweetened the offer 
and then therecnme a point when technically because we 
sweetened it. now -- not. by cash — first, it was by $10 in 
casn, and then we sweetened it. by a different security; 


* 
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w* had to, technically, for the final sweetener, substitute 
a new amended registration statement. 


THE COURT: 


It was not a favored nations 


payment? You didn’t have to pay the fellows — 

MR. LIMAN: Yes. Under the Williams Act, 

es I recall it, if you sweeten you can’t take from the first 
guy who tenders at his price. That's what happened. 
Everybody wno took our offer got the ***! price. They had 

to be given the opportunity to withdraw, and that's in 
the record. 

THE COURT: I have no recollection. 

MR. RYAN: It’s in the record. The Williams 
bill, that didn’t come into effect until later. The offer 

was never consummated because they never met the minimum, 
which v/as 130,000 shares. 

Tin: COURT: My only inquiry was that I wanted 

to know how the interest built up and what, the dates were. 

Is there any redirect examination? 

MR. ARMING: Yes, your Honor. 

REDIRECT EXAMINATION 
BY MR. ARMING: 

! 

Mr. Gant, Mr. Liman has questioned you about 
the possibility of pricing the offering at some date 
other than September 5th. I realize you have not made, the 
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necessary studies to do tnat, but can you express a point 
of view as to whether there would be any significant differ¬ 
ence in the price in any event whether you assumed a 
42-37 ratio in stock ownership or a 51-42 ownership by 
Bangor Punta and Chris-Craft? 

A No. The offering price would be the same 

at some later day whether Bangor Punta had 51, 42, or 37. 

Q Another one of the questions that Mr. Liman posed 
to you was to assume that Chris-Craft said to you on 
September 5th, 1969, "I can't wait for the normal registra¬ 
tion and marketing process; I have to sell it this after¬ 
noon ." 

You indicated that would require some discount 
from the price you would otherwise determine. 

Can you tell me, wouldn't that necessarily be 
true of any kind of seller who said, "You must dump it 
this afternoon; I can't take time for a normal marketing"? 

A Yes. It is not a question of whose stock it is. 

It is finding somebody to take the risk of holding it until 
the papers could be processed and you have the offer. 

A Thats simply a distress sale? 

A Yes. 

TilE COURT: An urgent sale. 

Q i would like to refer you to the proxy statement 
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of the United Fruit-AMK merger, page 18. 

Can you indicate from the information that appears 
on that page wnat the history was of the package given 

AWs 

acquisition of United Fruit in 1968 as it passed into 
1970 and the ultimate merger date? 

A There is a price range on page 18 of that package 
which indicates it reached a high of 92-1/4 during the first 
quarter of 1969, and during the second quarter of 1970, 
immediately preceding the merger, it ranged from 55-3/8 
down to 29-3/8. 

Q So can you infer from that that in fact on the 
subsequent merger the stockholders got a similar package 
of securities to those offered on the initial acquisition? 

A My recollection is that the value of the package 
that was given to the holders on the merger was at least 
as great, if not slightly greater, than the then market 
value of the original package, that they got equivalent 
market values. They were no worse off than if they had 
taken the original deal. 

Q And held on? 

A Yes. 

Q Mr. Liman also asked you if you knew of any 
examples of a situation where the loser in a fight for 
control sold its stock publicly. Arp you familiar with the 






2914 A 


pgbr 


Gant-redirect 


Crane-Vies tinyhouse * 4 -* t& 


situation? 


A I believe that. Crane took his — it. was American 
Standard -- acquired it and took their securities after 
they lost the battle and then had a secondary offe.ring of 
those securities. 

Q Have you at. any time from 1960 to date had 
experience in trying to enlist an outside, party in a fight 
for control? 

A Vie have had a great deal of exoerience, particular] 
back in those times, where clients of ours were, in effect, 
sited and a mo c to us to try to find someone to come in and 
fight, off the raider, ana our experience has been it is 
very, very difficult to get people to come into a fight for 


control. 


Most of them would rather hold your coat. 


Honor. 


MR. ARNING: I have no further questions, your 


THE COURT: Is there anything else? 


MR. RYAN: 


No further questions, your Honor, 


MR. SHIMLR: 


No questions, your Honor. 


MR. LIMAN: I have some questions, your Honor. 


RECROSS EXAMINATION 


J3Y MR. LIMAN: 


Q Just to be sure I understand, when you said to 


Mr. Arning that, the price would be the same even if you 


* 
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priced it at alater date, whatever the ratio was of owner¬ 
ship between Chris-Craft and Bangor Punta, you are not 
suggesting that the price would have been — 

A The same as it was in September, no. Just the 
same on either alternative at that date. 

U that the record is clear, if Chris-Craft 

sold the stock in May of 19 70, and they elected to sell it 
by public distribution on that date, it would have gotten 
via a public distribution the same price whether it owned 
42 per cent or 52 per cent? 

A Whether Bangor Punta owned 37 per cent or 50 
per cent. 

Q And the same would be true whether Chris-Craft 
owned 42 per cent or 50 per cent? 

A Right, but not the same price that we came up 
with for September 5th. 

Q That's right. This is on the assumption that 
they would have found it advantageous to distribute via 
a public offerir •■»*» opposed to holding control themselves? 

A That's right. 

THE COURT: Is everybody finished? 

MR. RYAN: Yes, your Honor. 

MR. ARNING: Yes, your Honor. 

MR. LIMAN: Yes, your Honor. 

- ^ SOUTHERN OISTWICT COURT WEPJRTCRS, U.». COURTHOUSE 
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THE COURT: Mr. Gant, bearing in mind the value 

that you reached for a block of part of the stock 
of Piper, at what figure would you value 100 per cent of 
the stock for public distribution in September of 1969? 

THE WITNESS: Would I value 100 per cent? 

THE COURT: Yes. 

If instead of having to distribute 42 per cent 
would you be distributing 100 per cent at the same price, 
a lowerprice, or a Higher price? 

THE WITNESS: It would be a lower price. I don't 
know how much lower, but the mere size of the offering 
would require a lower price than 42 per cent. 

THE COURT: Would thet.be the only factor that 

would discount the price, the size? 

THE WITNESS: You have the psychological factor 

"Wny is everybody selling all at once?" 

THE COURT: What I am getting at is this: 

There has been a suggestion here that one of the backgrounds 
for obtaining a majority of the management called control — 

I use it. in that sense — was the possibility that, this was 
a stepping stone t.o taking over altogether. What. I am 
trying t.o find out. is whether that, opportunity, created by 
getting to step 1, would have any value t.o it if you con¬ 
templated valuing the whole enterprise? Is there any gap 
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between doing a part of the job and doing the whole job? 

THE WITNESS: I'm not sure I follow you. 

You mean selling all of the company at once? 

THE COURT: Yes. 

THE WITNESS: That has been done on several 

occasions where 100 per cent of the company was sold. 

THE COURT: I don't think that, we have yet met 
on common semantic ground. 

As a matter of practical finance, is the value 
of the opportunity to obtain control measured by the value 
of the use to which it would be put? 

THE WITNESS: Yes, it would be. 

THE COURT: If the use to which it would be put. 
would be to capture 100 per cent of the company, what is 
it worth to have 100 per cent of ihe company to sell in 
relation to what value you put. on a sale of 42 per cent 
of the company? 

THE WITNESS: If I understand yau, there is 

no value if you are going to sell it. becaue the market does 
npt place, any value on control. The company will sell 
on an investment basis in the market and any premium that, 
has been paid for control accumulating 100 per cent o : the 
stock would dissipate if you then turned around and sold 
100 per cent, of the stock. 
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THE COURT: You would not. place any prr jm 

on your valuation, your chance to get into a position to 
acquire the entire company? 

THE WITNESS: I don't know that follows, your Honor. 
THE COURT: If it. doesn't follow — 

THE WITNESS: Your second assumption is that 

they would subsequently want to sell it? 

THE COURT: Yes. 

THE WITNESS: I would say nobody would pay a 
premium to acquire 100 per cent of the company in order to 

i 

sell that company in a public distribution. 

THE COURT: Isn't the purpose of obtain ng control, 
as a practical matter, to enhance the value of the invest- 

I 

ment. with an object to sell it? 

THE WITNESS: No. I think most companies that 

I 

acquire control don't, do it with the idea of realizing on it. ! 

i 

and selling it. They do it with the idea of capitalizing j 

I 

on the warnings and bringing those earnings into their own 
income statement and,hopefully, improving their earnings 
per share. I think that's the prime area. 

THE COURT: One of the things you did say — 

a diversion for a moment — was that in those times — 

I won't put an adjective to what kind of times they were -- 
high multiple stock companies were looking for low multiple 

__ ._SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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I think any underwriter would have great apprehension during 
that period as to what the management, situation would be 
at Piper. Are the people going to stay? Is Chris- 
Craft going to take revenge on them? 

It would be a very large imponderable that an 
underwriter would have to consider in tJiat situation, but 
given the fact that Bangor Punta and Piper management were 
united, we didn't see it as a problem. We were not looking 
to Bangor Punta's management as any kind of factor in the 
offering. 

THE COURT: Did you find any unique managerial 

skill that resided in the Chris-Craft management that would 
have, ennanced the value of its holdings if it. had gotten 
control? 

THE WITNESS t I would have to say I did not 

look for that skill. I did read tneir annual reports 
and I have looked at their records and that does not lead me 
to believe that it is apparent. If it is apparent I don't 
know it. 

. THE COURT: Do you have a recollection what, 

price earnings Chris-Craft was selling at. around these 
times? 

THE WITNESS: In September? 

THE COURT: In 1969. 

- SOUTHERN PIS . WICT COURT BEP-flRTERS. U.S. COURTHOUSF_ 
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THE WITNESS: I think it changed drastically from 
the beginning of, say January when they first embarked on 
their tender offer. It seems to me it was up close to 20 
or the high teens,and then it was down, as I recall, around 
10 at the time we are talking about. That’s my recol¬ 
lection . 

THE COURT: I just wanted to make sure of this: 

In testifying to the price range of 44 to 46 per share, 
was that your opinion of the price for the block or was it 
for a 100 share lot? 

THE WITNESS: That's the price at which the 

entire block could have been sold publicly. 

THE COURT: Mr. Liman, do you have anything else? 
RECROSS EXAMINATION 
BY MR. LIMAN (Continued): 

0 The price at which it could be publicly sold on 
September 5tn? 

A On September 5th. 

Q In answer to one of his Honor's questions, you 
said that it would not be anticipated that somebody would 
pay a premium for control with a view to then distributing 
the stock of a company after he gained control? 

A That's right. 

I think you also said that if they did that it. 
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would dissipate the premium? 

A Yes. 

0 Would you explain to the Court what you mean when 
you say that it would have dissipated the premium? 

A Well, what I mean is that the public would not 
pay a premium price for stock just because you are offering 
IOC per cent or 50 per cent. The public is interested 
in what is 100 shares worth, and that will be the price. 

If we assume, for example, that a realistic 
investment price for the stock is 40 and somebody in the 

process of gaining control pays prices of 50 and 60 and 

$ 

then turns around and sells 100 percent of it, they are 
going to lose because the price they are going to get is 
roughly 40, the investment value, and not -- no premium 
for the control aspect. * 

Q by that same chain of reasoning, you v/ould say 
that if Bangor Punta on September 5th came to you and said, 
"We have had enough; distribute our 51 per cent," they would 
get the underwriting price that you assigned for Chris- 
Craft? 

A That's right. 

0 If they did that Chris-Craft would control. 

A If Chris-Craft. had not sold, that's right. 

Q It is fair to say then, isn't it, that control 
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has a value normally in excess of what you could get for 
distributing that control block in the public market? 

A I think we had this question before. 

Control normally does where’ control represents 
what I regard as control, not a locked board or a 50-50 
situation. That would not give the purchaser the 
attributes of control that he would be. looking for which 
he will pay a premium price. f e gi 

Q Assume that one of the attributes of control 
that the buyer gets is the right to compel a merqer, and 
assume that he gets the right to have a majority of the board. 
Have blocks of stock been sold at premiums in those circum¬ 
stances ? 

A Again, if the block of 50 per cent plus is not 
opposed by another block of 40 per cent, I would say it 
would command a premium, but where you have a right to 

compel a merger but you have the uncertainty of the cash 

/ 

appraisal award, you don't know how mucli it will be and 
whether you will be able to finance it, then that right 
is not worth very much. 

Q You say "not worth very muca." 

Would you say it goes to the value of control? 

A That what? 

U i!iat the fact that there is an outstanding block 
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goes to the value of control. 

A The fact that there is a counter balancing 
block greatly dilutes the value of control. It rests 

in the 55 per cent block. 

0 Did you make an effort to quantify in terms of 
the Piper situation what 51 per cent was worth versus 41 
per cent? 

A No, I did not. 

THE COURT: What, would be the elements of that kind 
of quantification, at least in theory? 

THE WITNESS: Well, if you started with what 
would someone pay to control Piper, assuming that these two 
had never happened on the scene, and Mr. Piper decided 
it was time to step down and he didn't want to run the 
company any more and went looking for a merger partner, 

I would expect that somebody would pay a premium of, say, 

20 to 30 per centof the market value of Piper at the time. 

THE CODRi 1 : Market, value" meaning the fair 

value? 

THE WITNESS: The price at. which it. was selling, 

assume it was not. distorted by rumo_ >r anything else. 

That would be to have a nice peaceful enjoyment where you 
get. 100 per cent and whatever management continuity you 
wish, and no figatsj no legal problems. That would be my 
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best guess to what somebody would pay. 

What they would pay to have a 51 per cent position 
where you have an opponent holding 42 per cent, cumulative 
voting, where the boarc is divided, lawsuits, I really 
don't know how to go about appraising it, but I don't think 
it would be very much. 

THE COURT: What does "very much" mean? 

I can't tell the way you express it. You mean it is 
diminimus? 

THE WITNESS: It is certainly less than 20 per cent, 
so it might be 5 per cent, 10 per cent. 

THE COURT: 5 or 10 per cent, of what? 

THE WITNESS: Of the fair market value,again. 

BY MR. LIMAN: 

Q fir. Gant, in giving that answer did you take into 
account, that, there would lie lawsuits? You mentioned law¬ 
suits. What lawsuits? 

A I aru describing an atmosphere in v/hich the holder 
of the majority has a very vocal minority stockholder 
who is contesting his position and where the board is 
divided and where litigation proceeds, that that is not 
an atmosphere that most, people want ‘-.o get into and for 
whicn they will pay a premium. 

Q If you assume that control where there is a 
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substantial opposing block has little value, why do you 
assume that the minority would be contesting the fact that 
somebody has more shares? 

r<x^ior\a\A>4 

A You are assuming ra t io n ale . Is this system 
rational? 

Q Mr. Gant, doyau assign any probative weight in 
determining what the value of control would be in a 
cumulative voting corporation with a substantial opposing 
block to the price that Bangor was willing to pay? Yes 
or no. 

A I will have to have that repeated. 

(Record read.) 

MR. ARNIMG: The witness should be instructed 

he doesn't have to answer yes or no. 

A dxnlain whatyou mean by"probative weight." 

Q Is it a factor you would take into account in 

attempting to make an analysis of what control was worth in 
tnose circumstances? 

A Let me see if I understand the question. Would 
I take into consideration the fact that there was 
cumulative voting* -- 

Q No. 

You have in Piper the situation you were 
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describing, an opposing block of size and cumulative 
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voting. You hiow that Bangor Punta bid up to $80 a share 
in cash for blocks of stock knowing these facts, Chris- 
Craft's block and cumulative voting. I ask you whether 
in attempting to evaluate what control is worth in such 

i 

a situation would you assign any weight to what Bangor 
Punta was willing in fact to pay? 

A No. 

Q Is it also true that in reaching this conclusion 
thatyou have assigned no weight to what Chris-Craft was 
willing to pay in cash for its position knowing that the 
Pipers had a substantial block outstanding? 

A Well, if you say "assigned no weight," I don't 
know. Iwsuld not regard this as any conclusive evidence 
as value what either of those parties would be willing to 
pay under the circumstances. 

Q As you reviewed this preparation for your 
testimony, the history of prior contested bids for control, 
did ycucome across cases in which one party bid a 
substantial premium for control where there was another 
party with a block also seeking control? 

A Yes. 

Q Is it fair to say that in those situations the 
presence of the opposing block did not deter the bid? 

A That's true. 
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2 

As I said before, my experience in these things 


3 

is that they become irrational. 


4 

Q Is it fair to say that whether somebody pays 


5 

something for rational reasons or irrational reasons, it is 


6 

worth the. same to the person who gets it? 


7 

A I will say yesto that, but I would like to say 


8 

that someone who is not involved in the contest can afford 


9 

to be rational and is not likely to be drawn in the same way 


10 

someone who is involved in the contest is. In other words. 


11 

he has the choice. 


12 

Q In all of the tested cases that you have reviewed 

I 

13 

there vas a time when one party had a posit., -n and another 


14 

one came in to the picture. Am I correct? Or in many of 


15 

them? 


16 

A Tnat.' s usually the way. 


17 

0 They had the cnoice whether to get in or not get 

1 

18 

in? 


19 

A That's right. 

, 

20 

Q In those circumstances, in general, after one 


21 

party took a commanding position it bought out the other. 


22 

TUli COURT: You mean the other sold out? 


23 

| 

MR. LIMAN: It. bought out the other. That's 


24 

what I mean, your honor. 


25 

I 

THE COURT: All right. 
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That's one of the facts of financial life, I 


think, we are all quite familiar with. 

A I have not found a situation where that kind of 
contest was proceeding where a third party came in and 
bought out one of the two. 

Q Have you found a contest in which one person got 
control illegally and then bought out the other? 

A Illegally? 

<J Yes, sir. 

A No. 

Q When you were talking finally cbout factors that 
would affect your underwriting business, would the price 
at which Piper was selling on the Philadelphia-Baltimore- 
Washington exchange have any influence on your pricing 
decision? 

A Well, it would not influence -- 

Let me put it this way: It has an influence in 
that it is a market that would have to be reported in 
prospectus. You would have to deal with that price. 

My expectation would have been that when this was announced, 
thatChris-Craft was going to sell its stock and the amount 
of stock that was going, that that price would have ad¬ 
justed to approximately the range I have indicated we 
thought the offering would come out perhaps a little 
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higher than that, would be my expectation. 

Q In other words, you think that the announcement 
would have had downward pressure on the price? 

A That's right. As I recall the price at 
September 5t.h on the Philadelphia-Baltimore exchange, 
it was approximately 60. 

Q Did you consider this a representative price? 

A Wo. I considered it to have no relevance. 

I would anticipate that that price reflected some 
anticipation of a deal between Chris-Craft. and Bangor Punta, 
which would be then made open to all the other shareholders, 
and tnat deal would be at some premium over the price that 
I was using of 44 to 46, and that 60 represented expectation 
of being taken out of the price, around there or higher. 

U In the final analysis, the price that a public 
offering would command, assuming you could get the cooperatio; 
far the registration statement and no-action letter, would 
depend on when you could make that offer? 

A The price would differ between dates. It would 
hot be the same. 

HR. LIMAW: No further questions. 

THE COURT: Thank you very much, Mr. Gant. 


25 


(Witness excused.) 
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MR. RYAN: Mr. Wallace, please. 

DAVID W * WALLACE, called as a witness 

on behalf of Defendants Bangor Punta Corporation, 

et al, being first duly sworn, testified as follows: 
DIRECT EXAMINATION 

BY MR. RYAN: 

Q Mr. Wallace, I want to direct your attention 
to August, early September 1969. Could you tell us, please 
during that period of time what cash or credit resources 
Bangor Punta had available to it for the purchase of 
Piper securities. 

A In the period August '69 we would have had 
approximately $10,000,000 in cash and S8,000,000 of 
f.vailable credit. 

In addition, at that point we had $7,000,000 
in marketable securities in our portfolio — that was 

stock of the Lenox Company — and we had $16,000,000 

., , , Euro - 

in available cash, y e w s dollar cash. 

Q In those amounts you just gave us, did you 
include in there the approximately $9,000,000 that Bangor 
Punta had spent in May of 1969 when it purchased 120,000 
Piper shares in three transactions? 

A No, I did not. 



DAVID 
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So that would be an additional nine million would 
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have been available in August had you not made the 
purchases in May? 

A I%we had not made those purchases in May, we'd 
have had about an additional nine million four, that's 
right. 

0 Do you recall the May 8t: agreement, the agreement 
between Bangor Punta and the Piper family; do you recall 
that agreement? 

A Yes, sir I do. 

Q Under that agreement did Bangor Punta have any 
obligation to acguire Piper's securities? 

A Yes. 

MR. LIMAN: Objection to the form. 

A Bangor Punta had an obligation to obtain 50% 
of the outstanding stock of Piper Aircraft. 

Q And had used its best efforts to acquire? 

A That's correct. 

Q During the course of 1969 did Bangor Punta acquire 

any type of securities? 

A Yes. Following the close of our exchange offer 
I instructed First Boston Corporation to acquire additional 
securities of Piper Aircraft — that's additional common 
stock of Piper Aircraft on behalf of Bangor Punta ~ and 
they acquired slightly over a hundred thousand shares. 
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Q Do you recall what the average price of those 
shares was, approximately? 

A In the high seventies. I think around $78. 

0 And they were cash transactions? 

A All cash. 

Q Mr. Wallace, I am going to direct your attention 
to another subject and it deals with the participation by 
yourself and other members and officers and executives 
of Bangor Punta in the affairs of Piper Aircraft Corporation. 

I am going to direct your attention to August 12, 
1969, which is the date of the meeting of the Board of 
Directors of Piper Aircraft Corporation at which you and 
several other members of Bangor Punta were elected. 

Now, prior to August 12, 1969, what connection 
or what information or what participation did you or any 
other officer of Bangor Punta have in relation to Piper 
Aircraft Corporation? 

A well, we were initially approached by First Boston 
Corporation on behalf of Piper. Then on April 30th, I 
believe, Mr. John Lushing and myself flew down to Lockhaven. 
Piper Aircraft's headquarters, and spent time with the 
operating and financial officers of Piper. m effect 
doing a due diligence before entering into the May 8th 
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THE COURT: 

beginning of the answer. 


I lost the question and the 


Could I have that reread, please? 

[Question read.] 

A Should I go on? 

Q Yes. 

THE COURT: I am sorry, I did not mean to 

interrupt you. I thought you had come to a period and I 
had missed that. 

THE WITNESS: I had come to a period buc I 

don't think I finished. 


A We also had contact with officers, attorneys and 
accountants for Piper Aircraft in preparation of the 
registration statement and exchange offer. &&& of 

that, no other contacts. 

4kg 5 

0 And t+rre, in other words, your testimony is, 
between April 30, 1969, and August 12, 1969, other than 
what you have just testified to you, neither you nor any 
other members of Bangor Punta had anything to do with 
the management or participation, in the management of Piper 
Aircraft Corporation: is that correct? 

A That's correct. 


4 
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Q What occurred on August 12 , 1969 , at the piper 
board meeting? 

a Rob«r\»>on 

wtxe ' 341V ' Mr - Salgo - Mr - flick and myself 

-« elected directors of Piper Aircraft Corporation. 

° Wh ° iS Mr - R ° bertSO " ? *»« ^u please identify 
who Mr. Robertson is? 

a Mr. Robertson at that point was co-chairman of 
the Bangor Punta Board of Directors; Mr. Salgo was 
chairman of the Bangor Punta Board of Directors; Mr. Flick 
was senior vice president and general counsel of Bangor 
Punta; and I was president of Bangor Punta. 

At that time Mr. Flick was also elected secretary 
of Piper Aircraft Corporation. 

0 were there any other directors elected at that 


meeting? 


I don't believe so. 


that meeting? 


DO you recall whether Mr. Barnett was elected at 


that meeting. 


Oh, excuse me. vac »•_ n 

Yes. Mr. Barnett was elected at 


Who was Mr. Barnett? 


A Mr. Barnett is a vice president of Chris-Craft 


Industries. 


Q could you Please identify the other members of the 
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Board of Directors? 
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A At that time? 

0 Yes. 

A There was there were two other Chris-Craft 
directors, Lenny Gordon and Jim Rochlis, and I believe 
Bill Piper. 

Q So that you had an eight-man board of directors: 

<=**> 

Four of the directors were Bangor Punta employees or 
executives; there were three executives of Chris-Craft, 
and Mr. William Piper, Jr.; is that correct? 

A That's correct. 

0 Did there come a time when the composition of 
the Board changed? 


A There came several times. I'm not sure I can 
give you all the chronology. Mr. Lenny Gordon left the 
employ of Chris-Craft and was subsequently replaced by 
Mr. Linowes. Mr. Flick left our employ in January 1970 

and was replaced by Mr.- Dudley Phillips. Mr. Robertson 
was replaced by Mr. Martin. 

Q Who was Mr. Martin? 

A Mr. John Martin is secretary of Bangor Punta 
Corporation. When Mr. Mergen was elected president and 
chief executive officer of Piper Aircraft, he was placed 


on the Board. 
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o Were there any other persona elected to the 
Board of Directors? And l win direct your attentron - 

A I believe the time that Mr _ Mergen | 

Piper went on. " 

o Did there come a time - i win direct your 

attention to December 4 , 1972 _ at * 

when additional members 

were elected to the Board? 

Do you recall whether on December 4, 1972 , Mr . 

Siegal was elected to the Board of Directors? 

A Yes. i don't recall the exact date, but Mr. 

Siegal was elected. 

0 could you tell US. please, what was the composition 
Of the Board at that time? 

•' well, at that time it would be Mr. siegal, „ r . 

Gordon. I believe was still on the Board. Mr. Barnett. Mr 

Hochlis. Mr. salgo, myself, Mr. Phillips, Mr. Martin, Bill 
Piper and Joe Mergen, I would believe. 

0 And " r - ROChUs •» executive of Chris-Craft? 

A Jim Rochlis is a vice president of Chris-Craft. 

Q It is your recollection that at some point in ' 
time Mr. Linowes was a director of Chris-Craft and was 
elected to the Piper Board to replace Mr. Cordon? 

A That's correct. 

o 1= that the present composition of the Piper Board 
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of Directors? 

The present composition, yes, that's correct. 

0 Did you or any other executive of Bangor Punn a 
occupy any executive position at Piper Mrcraft Corporation, 
A Mr. Salgo is presently Chairman of the Board 
°f Piper Aircraft. I'm presently chairman of the 

executive conunittpf* t ,. 

e- I don't regard those as operating 

positions. 

I'm also an assistant vice president of Piper 
Aircraft which I became in August of 1969 because our 
insurance counsel stated if I „ as not an offlcer , 

be entitled to listen to some of the problems they were 

having with the insurance because it wouldn't be a privileged 
conversation. 

»r. Dudley Phillips is g eneral of p . per 

end, as I stated earlier m>- t u 

earner, Mr. John Martin, , ,r secretary, 

is also secretary of Piper Aircraft. 

° D ° y ° U ° r any ° ther executive or employee of 
Bangor PUnta receive any compensation for the services 
rendered in those capacities? 

We don't now nor have we ever received any 
compensation for any of the services I mentioned above. 

However. Herb Siegal and I discussed it, i thin*, 
everal months ago, I don't know exactly how long, and agreed 
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it Would be back in 1973; that because of the amount of 

■time that both chris-craft executives and Bangor executives 

were spending on Piper, that directors' fees should be 

instituted and directors are now paid an annual fee of 

510,000. And we agreed that Bangor Punta's fees should 

be signed over by the executives themselves directly to 
the company. 

0 Does the Piper Board of Directors meet on a 


regular basis? 


A On a regular and irregular^ 1 ' i think there have 

been 48 meetings of the Board since I became a director 
in August of 1969. 

0 Are there scheduled monthly meetings? 

A There are scheduled monthly meetings and then 

we have special meetings as the situation demands. 

Q If some particular emergency arises, then you 
have a special meeting? 

A That's correct. 

o is attendance at those meetings by directors good* 

A Attendance is excellent by any standard, 

° At these Board meetings is it commonplace to 
have anybody else attend such meetings? 

A as a matter of course, the chief executive officer 

member of the Board, but at these meetings we have had 
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m attendance from time to time the chief financial officer, 

the chief marketing and sales officer of the company, 

various consultants and, „ he re appropriate, other people 
from the company. 

0 who prepares the agendas for the Board meetings? 

A Mr. John Martin, secretary of Piper Aircraft, 
prepares the agendas, hut consults with everyone beforehand. 

Q Did you ever have any conversations with Mr. 

Siegal concerning the agenda? 

a I have called Mr. siegal on occasion concerning 

the agendas and discussed them with him before they were 
published. 

0 Has there ever been any matters added to the 
agenda either at the reguest of Mr. siegal or at your reguest? 

A Yes. I'm pretty sure. 

o During this period of time, from August 1969 to 
date, has the Board of Directors of Piper created any 
committees to assist it in its functions? 

A I think the earliest committee we had was a 
committee concerning pensions, which came about because of 
the concern of both the Bangor PUnta and the Chris-Craft 
directors with certain aspects of Piper Aircraft pension 
program, and a committee was appointed consisting of Mr. 

Gordon, Mr. Phillips and Mr. william Piper . 
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0 Have there been frequent meetings of the 
executive committee? 

* I'm talking about the Pension Committee. 

0 ExCuse th e Pension Committee. 

We had - the Pension Committee, since I'm not 

°n it, I don't know how often it's met, but I know there 
have been meetings. 

That committee, I don't think, is in existence 
today because Mr. Cordon is no longer with us a director, 
-d there came a time when it sort of petered out. and then 
there were new questions that arose concerning pensions, 
and a committee of Mr. Barnett, Mr. Phillips and Mr. 

Stockton were formed. 

Q Who is Mr. Stockton? 

A He's the chief financial officer of P iper Aircraft 
Other committees that we have had — 

Q Has that committee made any reports? 

A Yes. well, the — 

Q The pension committee, I* m sorry. 


All these committees _ 


any reports? 


Just slowly. Has the pension committee made 


Can you tell us what those repr-ts are? 











12 dhr 


2942 4 


Wallace - direct 


A The first report — 

3 . he pe, ' Sl0n committee, 

consisting of Mr rrtrv* 

? W - L ^r. Gordon, Mr Phiii.- 

4 p hillip s and Mr pi noT . 

4 back with certain lper ' came 

ertam recommendations Tho 

3 _ ,. . ‘ The °ne I recall was 

a limitation on the t«n 

top pension; that's tho 

» fho s the Pension paid 

the most senior officers of th 

s of the company. 

In addition, the company, the present pen , 
committee; i can't oi P ° n 

that - h ^ y ° U thP dateS ° r anythin ^ like 

tnat — have o mscoH • 

directors. _ Pr ° ,reSS ^ «* 

co . 0 HaV£ thern b6en any rePOrts the pension 
committee to the hoard of Sectors reoent ly? 

A Yes, sir. 

° What wa s the result of th« 

it of the report ? Was it 

approved or disapproved? 

Generally, the recommendations of the pension 
committee have been pretty well followed t th . " 

WOUW Want to make clear that th ' ' Sh ° Ul<i ‘ 

concerninc th ^ ^ disa< fnement 

mg the pensions of Mr k s-u 

believe. " ^ Pi ^ S ' * 

0 Has ^ere neen a recent r - 

recent report by the pension 
committee within pension 

thin the past six months? 

A Oh, yes. Yes. 

0 What was the result of that? Was that 
approved? 3t Una himously 
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Vos, that was unanimously approved. 

° the « ■»» other committees? 

^ In 19 -- i don't recall 

cal1 the voar exactly - we 

an executive committee in thf? 

6 ln the event that they 

could not get the Board together and h a 

and had some item of 

usiness that had to be acted on fairly , uickly . 

ollec.ion is that Mr. Mergen, Mr. Piper, 


Hr ‘ Sal9 °' mySelf - - Mr. cordon - and X 

nnu j . ■ 


now think ifs Barnett Qn tha , 

** on that committee, the 

executive committee. 

o Roes that committee meet very often? 

of th A N °' lt,S ~ 1 C3n,t reMU the last meeting 

o executive committee toot place. I *no„ there have 

een meetings. X thin* about four, hut X lust ca„. t put 
a finger o r , them. 

A When Mr - Bergen became ill an a 
, j me 111 and was not able to 

function, we formed an operatin« 

perating committee consisting of 
Larry Barnett, Jim Rochlis from • 

0 nriS Craft and Bill Gunn 

t-eve Galle from Bangor Punta. 

° What was Purpose of the operate 

operations committee? 

The purpose of the operatina ™ • 

lng committee was to 

-Port back to the Board, but in the 


meantime also to see 
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that the company was continuing to function during Mr. - 

Mergen 1 s absence Tha*- ~ 

That committee has since been dissolved. 

0 Are there any other committees? 

ies. There is an audit committee which consists 
of Mr. Galle and Mr. Linowes. 

0 w,1 ° is Mr. Galle? 

A Mr. Steven Galle is senior vice president of 
Bangor Punta. 

o What is the function or purpose of the audit 
committee? 

A The function and purpose of the audi* 

tne audit committee 

is the function and purpose I think of all audit 

dii audit committees 

T~<fa *nk >M n ua d i l -e onm i tto. - that is t 

that is, to pass upon the 

work of the independent auditor - ln the case of Piper. 

Arthur Young - and, i„ addition, to look into other areas 

of the accounting and rP nmrf 

9 reporting aspects of the company. 

As a result of thic ,. 

is, the auditing committee has 

come up with recommendations, and I can recall s f 

recall specifically 

one which involved a discussion ^ .u 

cussion of the efficiency and 

capability of the company's data processing work.' 

there any other committees, Mr. Wallace? 

A Yes. We have had a continual concern i„ Pi p e r 
out the costs of our insurance premiums, and a committee 
of the Board, which is called the insurance committee, was 
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formed. This committee consists of Mr. Salgo and Mr. 
Phillips, Mr. Linowes and Mr. Barnett. 

Q Has the insurance committee performed any other 
functions other than investigating the product liability 
insurance of Piper? 

A The insurance committee has looked, I think, 
into general aspects of Piper's insurance costs, but I 
think their prime concern has been with product liability 
premiums, which is the major area of our exposure, and 

I think have made excellent — an excellent contribution 
to the company. 

Q Do you recall whether the insurance committee 
had anything to do with settling e* any claims that Piper 
Aircraft Corporation had on any of its insurance policies? 

A Well, at the time of the flood following 
Hurricane Agnes in 3972, I think the entire Board, including 
the insurance committee, participated very extensively 
in these concerns of our claims and our loss and so forth. 

I know that both Mr. Liman and yourself were 
involved in that, and that involved an ultimate settlement 
with our insurance — our insuror of a claim, and we 
received $4,000,000. 

I know as a result of the insurance committee 
we have had extensive outside consulting examinations of 


9 







2946 A 


16 dhr 


Wallace - direct 


Piper's insurance costs. 

Q Are the directors, prior to the Board meetings, 
furnished with any financial or operating information 
concerning Piper? 

A Yes. Through the normal courses the directors 
are sent a monthly statement and other financial material 
that's either reguested or deemed pertinent. 

Q Well, can you take us back to the early time of 
the arrangement in the fall of 1969? Do you recall what 

type of information was furnished to directors at that time, 
financial information? 

A I think the information being furnished in '69 

was much less satisfactory or detailed than the information 
being furnisned today. 

Q Let me show you Defendant's Exhibit BJ for 

Identification. Could you please describe that for the 
record? 

This says, 'Financial Statements, December 31, 1969, 
Unaudited Piper Aircraft." 

0 Was that the type of statement that was given to 
the directors at or about that time, that period of time, 
October 1969? 

A Yes, sir. 

Q Did you, as an executive, find that the reporting 
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or accounting information furnished by Piper at that time 
was satisfactory to assist you as a director in supervising 
and policing the operations of Piper? 

A The information furnished as a director? 

Q Yes. 

A No, sir. 


Q Since that time, have efforts been made to improve 
the quality of information furnished to directors? 

A Yes, decidedly. 

0 Let me show you defendant's Exhibit BK for 
identification. Could you please identify that and 
describe it? 


A This states, "Piper Aircraft Corporation, 
Financial Statements, October 31, 1972, Unaudited." 

0 Is there a difference betweeen Defendant's 
Exhibit BK for Identification and BK for Identification? 

MR. LIMAN: Other than the years? 

MR. RYAN: Other than the years. 

MR. LIMAN: ( I object on the ground the documents 

speak for themselves. If it is easier- . 

it is easier that way to put them 

in evidence, I am not going to object. if you want a 

description, you can describe the difference. Anything 
is okay, Mr. Ryan. 


25 


MR. RYAN: 


I think if Mr. Wallace just describes 
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briefly if there is any improvement or chan ^ ^ the ^ 

Of information or additional information furnished, to 
identify the document. 

If Tf-we include here a source, an application 
Of funds; and there are some changes I would think in 
categories. 

o NOW, let me show you Defendant's Exhibit BL 
for Identification. 

MR. LIMAN: Can I see what you just showed him? 

MR. RYAN: Certainly. 

This is a letter on Piper Aircraft letterhead 

dated November 29, 1, 73 . addressed, "Board of Directors. 

Piper Aircraft", and lists enclosures of various financial 

statements, and then lists the financial statements dated 
October 31, 1973. 

o IS Defendant's Exhibit BL for Identification 

the type of monthly statements being given to directors 
at the present time? 

A yes. This represents the current type of report.’ 
o Let mo show you Defendant's Exhibit BM for 
Identification and BN for Identification. Would you please 
describe these and tell us what these are, those exhibits 


are? 


A The first one, which is BM, is headed, "Piper 


It 
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Fiscal 1,74 First Quarter Review and Revised Planning 
Projections." And there’s a date, January 15 , 

0 What are they, Mr. Wallace? 

Wen, these are generally the expectations of 

the company for the year, the effect of various things 

such as the energy crisis and so forth; what is the 

expected implications for our markets and our operations 

«nd problems that we're having and so forth. T hi„g s that 

enter into the financial results and f ho 

suits and the expected financial 

results of the company. 

o Those are the reports that are now being given 
to directors of P ipe r Aircraft Corporation? 

A Yes, sir. 

MR. RYAN: I offer in evidence, your Honor, 
Defendant's Exhibits BJ for Identification, BK for 
Identification, BE for Identification. BM for Identification. 

° A ' Ki U ° Uld y ° U P,ea,i0 descrih * »• Identification, 
Please. 

A B„ i s much the samc> as Exh . b . t m 

for the second quarter review and revised n i» 

ised planning projections 

and is dated April 15, 1974. 

MR. RYAN: I offer BN in Evidence. 

MR. LIMAN: No objection. 

(Defendant's Exhibits BJ through BN received 
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in Evidence.] 


THE COURT: Mr. Ryan? 

MR. RYAN: Yes, sir? 

THE COURT: To what issue before me is this 

last bit of evidence in this documentary form addressed? 

MR. RYAN: These are the exhibits that I just 

introduced in Evidence, your Honor. This bears upon the 
fact that the issue, one of the issues here, is the 
form of the injunction. 

The contention, I think, was made at the Appellate 
level that the Chris-Craft personnel were not kept properly 
informed of this investment; that in effect Bangor Punta 
took control and locked them out, and I wanted to be 
able to establish that this is the type of financial 

information that is readily available to directors and thei* 
members of the Board. 

Q Mr. Wallace, during the course of the Board 
meetings that occurred at Piper Aircraft since 1969, 
have matters come up before the Board which, in your 
opinion, would be matters that in normal busines 
corporations in your experience would not have been 
considered at Board level? 

^ 1 think that's absolutely correct. 

Q Could you please describe some of those 
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illustrations that you have in mind? 

A Well, we function, I think as a board more as 

an operating committee, in addition to berng a board. 

We don't abdicate our board duties, but in addition I 

think get far deeper into operations than is a normal board 
function. 

We discuss such items in depth as inventory, 
new model - new models, engineering work, engineering 
research work; we discussed personnel matters that I think 
go deeper than is normal, such items as improving - as .. 

0 Keep your voice up, please. 

A - such items as bringing up consultants to 
improve productivity of the company, items of this sort 
which I think get more into what an operating committee 

would discuss than a board of birectors under more normal 
circumstances. 

0 bo you recall any discussions, for example, 

concerning the Enforcer Program? 

A The Enforcer Program — 

Q Yes or no. 

A Yes. 

o DO you consider that a subject which would properly 
have been a management subject which would properly have been 
a management subject? 
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I think i t was gone into in depth 

than would have been normal. i think * m • 

1 rnink a mention of it 

would have been part of the Board. 

0 Would you Please tell us what the Enforcer 
Program was? 

A The Enforcer Program was a program to build a 
single engine Military aircraft, a shell airplane for 
sale to the Military. ! think that that would have 
recurred mention at the Board because Piper in the past 
has not engaged in the building of aircraft for the Military. 

But we discussed in great detail contractual 
arrangements between the original receivers or owners of 
the rights of this aircraft, the costs of building, the 

P nses we would incur in our research and development 
and so iforth and so on. 

I think aU this is very good. Incidentally, 

I think the input of all the directors gave us a better 

Program in the long run. but we did spend a good bit of 
time on it. 

o DO you recall any discussions at the Board 
concerning the strike that took place at Lockhaven in 
the winter of 1970 - 1972? 

Well, „ e had a strike in the Lockhaven plant 
« Piper Aircraft beginning in November of 1971, and lasting 
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through the early part of '72. Beginning in the early 
fall of '71, the Board was apprised of what was happening, 
and the Board was continually apprised of developments. 

As that strike went on we discussed in great 
detail the demands of the union. Again, I think in far 
greater detail than in a normal board. 

The company employed an outside consultant by 
the name of Patton, and we had him come, as I recollect, 
to one Board meeting and address the Board concerning 
certain aspects of the Union's demands. 

The Board was given copies of the union 
agreement and so forth and so on, and we did continually 
discuss that strike until its ultimate resolution in 
a settlement in early 1972. 

Q You mentioned earlier, Mr. Wallace, that there 
was also discussions of the utilization of consultants 
by Piper Aircraft. Do you recall any specific discussions 
concerning consultants? 

A Yes. 

Q Use of consultants? 

A Following the Hurricane Agnes and the rather 
devastating flood sustained at Lockhaven, Herb Siegal 
in particular was concerned about the quantity and quality 
of Piper's insurance coverane, and 1 think largely as 
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a result of Herb's diligence we did employ Khasco Services 
tb look over our general insurance. And I think great 
improvement was made there. 

Now, the Board, as I said earlier, has been 
particularly concerned with the high cost of product 
liability insurance premiums, and so the insurance 
committee started to get into this. „e normally had 
Frank B. Hall as our insurance broker, but I believe again 
at either Larry Barnett or Herb Siegal's suggestion we did 

have Johnson * Higgins at one point look at it, and we 
also had Shiff-Terhune. 

I should say that Shiff-Terhune has made some 
outstanding recommendations, and as result X think it's 
pretty well unanimous that Piper will use Shiff-Terhune. 
in which I believe Lenny Gordon's family has an interest, 

as their broker from now on. I don't know if that's 
germane but — 

o Was Shiff-Terhune introduced to Piper through 
Chris-Craft? 

A Yes, sir. In addition, we had considerable 
question about the productivity and the quality of 
supervision at the Lockhaven plant, and at the _ again 
at the suggestion of Chris-Craft directors we hired a 
management consulting firm known as MOI to work with us 
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in Lockhaven and the two satellite plants in Pennsylvania 
to improve productivity and supervision ability or 
capability in Lockhaven. 

.,, w Siegel's 

When Mr. Mergen resignedjat Mr. 31 tnjdf' -g 

suggestion, we had Mr. John DeLorean, a former senior 
executive of General Motors, who sits on the Chris-Craft 
Board and who is now a consultant, help us define a 
profile for the new president of Chris-Craft. 

0 Did you mention — 

MR. LIMAN: Your Honor, if you do not mind, 

if we could correct the record now, i do not think that 
you were trying to find a new president of Chris-Craft. 

I think you meant Piper. 


THE WITNESS: Excuse me. Piper Aircraft. 

MR. LIMAN: You might have Chris-Craft in mind. 

THE WITNESS: I'm sorry, Arthur. I should 

apologize to Herb, not you. 

the COURT: is that a Freudian slip? 

THE WITNESS: Hardly. 

Q Do you recall who recommended MOI to Piper 
Aircraft? 


A It might have been Herb Siegal or Harry Barnett, 
but it was one of the Piper directors. 

Q Were there any other consultants hired to assist 


o 
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Piper in the operating problems it had ? 

A Well, I mentioned Ebasco, Mr. Patton. 

0 Do you recall any problems they had concerning 
their data processing capabilities? 

A Yes, but that's no ~ I'm sorry, I have consulted 

now the financial pgodIp t , 

People. i don t consider that operation, - 

that's financial. 

We all had some concern about the efficiency of 

the data processing operation, and at the suggestion of the 

audit committee „e decided to have the matter looked into, 

and Hr. Linowes’ firm was hired to do this work, and they 
did an excellent job. 

o NOW, you mentioned earlier in your testimony 

Hurricane Agnes. Could you please describe for us what 
you meant by that? 

Hurricane Agnes, which occurred, i believe, 
in early June of 1,72, resulted in a very severe flood 
in Lockhaven and in fact in the whole Susquehanna Valley, 
and the greater part of the Lockhaven plant was under 
eleven feet of water as a result of all of this, and we 
suffered tremendous damage, perhaps more damage than would 
have been normal because we were just recovering from 
the strike that I mentioned earlier. 

And there was a buildup of aircraft and we had 
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some inclement weather for several weeks before the flood 
hit, so we had a lot of finished aircraft sitting on the 
field when the flood struck. 


Q Do you recall approximately how many aircraft? 

A Say -- I'm going to guess, but it will be over 
fifty. 


0 Well, would it have been closer to 120? 

A I would believe that more than the 50. 

0 Do you recall approximately the total amount of 
the damages suffered by Piper Aircraft as a result of 
Hurricane Agnes? 

A That's hard to put a figure on for me, but I 
know it would have to be well over $20,000,000. 

MR. LIMAN: Was that before or after taxes? 

THE WITNESS: That would be a before tax figure. 

0 As a result of Hurricane Agnes, was it necessary 
to obtain any additional financing for Piper Aircraft 
Corporation? 

A Yes. As a result of Hurricane Agnes, we faced 
a very severe cash problem, and without additional 
financing I doubt that the company could have continued 
in its present form. 


25 


We were very fortunate, and here aqain the 
entire board, particularly Mr. Salgo and Mr. Siegal, because 
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Of contacts they had in Pennsylvania and elsewhere, were 

very helpful to us, and we ^— 

na wo --secured a $12,000,000 

SBA .loan with a 1% interest rate. 

o Does the SB* loan have any restrictions upon 
Piper Aircraft Corporation's use of its funds? 

^ Well, it has a restriction in it that inhibits 
the payment of dividends without appropriate payment on 
the principle loan. 

Q Could you tell us what the rate of interest 
on that was? 

^ I said before 1%. 

0 DO you recall approximately how Ion, the Lockhaven 
Plant was out of business before it started in production 
again after Hurricane Agnes? 

Well, it was after several months. I can't give 
the exact dates, but that's a misleading statement on my 
part because we got back going again but it was a long 
time before, and still even now, 1 think we're feeling 
seme of the after effects of that flood in terms of 

dislocation of inventory and problems of tooling and so 
forth and so on. 

o Do you recall any discussions at the Board 

meetings concerning^part of the production of Piper Aircraft 
to the Lakeland facility? 


25 
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A Yes. 


0 Could you t«ll us, please, briefly, what you 
recall of those discussions? 

a As you know, Piper Aircraft, when we became 

Board members on August 12, 1969, had a large plant about 

160,000 square feet in Lakeland, Florida. This plant 

had never been used. It originally was built by Piper 

for the production of the Pocono, an airplane that the 

Board, I think, all agreed should not be gone forward with; 

and basically the problem with Piper is that all the 

Twins that are built up in Lockhaven, and the single-engines 

m Vero Beach, the twin-engine is the most profitable part 

of the line. M i r o , hQ gaua er ncy f u . uL Dial - pan U I a ll of 

our twin-engine eggs , so to speak^'in one basket 
•+© -floods •, 

susceptible » f . t his and also made us very vulnerable 

to the union at Lockhaven, because they knew when they 
shut Lockhaven down in a strike they had the company in 
a bad position for negotiations. 

We decided to try to build up twin-engine 
production elsewhere. We had this plant, and we discussed 
with the Board starting up Navaho production in Lakeland. 

Q Do you recall any discussions concerning any 
major new products? And I will direct your attention 
specifically to the Cheyenne. 
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Q Would you please describe the Cheyenne? 

A The Cheyenne will be the largest in terms of 
dollars and in terms of capability of all the Piper airpla 
It will be a turboprop twin-engine airplane much along 

the configuration of the Navaho, but powered by Pratt F. 
Whitney enoines. 

We had a full presentation by both Mr. Gillespie 
who is the senior vice president of marketing and sales, 


nes 


9 


and Mr. Mergen on that program, and before embarking on it 
it was unanimously approved by the Board. 

0 Subsequent to August 1969, Mr. Wallace, have you 
ever had any discussions with any third party who would be 
interested or expressed interest in purchasing the Bangor 
Punta block of Piper securities? 

A Bangor Punta alone? 


0 Yes. 

A NO. 

Q Did you ever have any discussions with anyone 

concerning buying Bangor Punta or Chris-Craft's block or 
both? 


A Chris-Craft alone, the answer would be no, and 
it wouldn't be my place, anyway; but in terms of acquiring 
the blocks of both parties, the answer is yes. 
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Q Have there ever been any discussions concerning 
any specific prices to be paid to you or Chris-Craft or 
both in your presence? 

A Mot in my presence. 

0 Since the spring of 1973 have you had any 
conversations with Mr. Siegal where he indicated to you 
what his plans were in the event that he received an 
injunction which would bar Bangor Punta from floating its 
Piper shares, the 14%, for all purposes? 

A Well, Mr. Siegal has made statements as to the 
fact that he would be taking over the management and also 

the ability to consider mergers or changes in capitalization 
and so forth. 

Q And thereby dillute Bangor Punta's position below 

50%? 

MR. LIMAN: Objection unless that is what Mr. 

Siegal said. 

THE COPRT: That is leading. 

What did he say? 

What did he say? 

I don't think I could recall Mr. Siegal saying 
drllutey Bangor, no. 

0 Do you recall, as the best of your recollection. 


A 


what his specific conversations were? 
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We've had discussions — these have come up in 


context with discussions concerning things like, oh, some 

-fK-e 

these before '? spring of '73, but American Aviation 
subsequent to that, general statements about what could 
be done to solve this dilemma which could involve changes 


in the capitalization of the company. 

Mr. Wallace, I have no further questions. 

MR. RYAN: Your Honor, I would like to mark for 


Identification and offer into evidence — I do not think 
there is a question as to authenticity — defendant's 
Exhibit BO for Identification, which is a copy of the 
current bylaws. 


MR. LIMAN: 
to look at them. 


I have no objection. I would like 


MR. RYAN: Yes. 

MR. LIMAN: How late are we going to qo? 

Because it may be easier not to go through the marking of 

your documents now if I could try to finish Mr. Wallace 
today. 


MR. RYAN: Fine. 

MR. LIMAN: I cannot do it, your Honor', in all 

honesty, in a half hour. I do not know what the other plans 
were. 

THE COURT: Can you do it in three hours? 


SOUTHERN OISTPICT COURT REPORTERS U S. COURTHOUSE 




2963 A 


33 dhr 


Wallace - direct & cross 


MR. LIMAN: Absolutely. 

THE COURT: Take three hours. 

MR. LIMAN: Thank you. 

MR. ARNING: While we have got a p e lT -cy*, your 
Honor, I am not sure we have had Defendant's Exhibit BI, 
the Goldman, Sachs report, admitted into Evidence. 

THE COURT: All of the reports are received on 

the same level. Defendants and plaintiffs are received, 
to be treated to the rules of law and as extensions of 
or repetitions of the statements of the witnesses. 

Just hold it a minute, Mr. Liman. 

[Discussion off the record.) 

MR. LIMAN: I would like to mark a document that 


is dated -- 


THE COURT: Consider it deemed marked. You will 

do all your marking later. 

MR. LIMAN: Just so I could identify it for the 

record, it is September 24, 1969; it is Bangor Punta's 
9-month report to its shareholders. 

CROSS-EXAMINATION 
BY MR. LIMAN: 

Q Mr. Wallace, is this report which Bangor PUnta 
issued to its shareholders? 

A Yes, sir. 
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0 If you will look at — 

THE COURT: What 

t is the next number that is marked 

as? 

the CLERK: 166. 

THE COURT: Just put it on in pencil and refer 

to It that way and give it to the clerk later. 

MR. LIMAN: Can I have something red? 

THE COURT: ' Put it on the inside. 

MR. LIMAN: I have it here, 166. 

[Plaintiff's Exhibit 166 deemed marked for 
Identification.] 

o If I show you the last paqe, Mr. Wallace, is it 

act that in this report dated September 24, 1969, Bangor ' 

Punta stated that "The acquisition of control of Piper is 

one of the most significant events in Banqor Punta's 
nine-year history"? 

A Yes, it says that. 


true? 


o And at the time that statement was made it was 


wasn't true. 


I think we may have thought it was true.but it 


0 well, in another sentence, "It's been one of the 
significant events in our history." Hasn't it? 

A Absolutely full agreement, Mr. Liman. 
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Q At the time you issued this statement you had 
already spent your money for your cash purchases of Piper; 
am I correct? 

A Yes, that's dated September — 

0 What was the carrying cost of Piper on your books? 

A Well, you would have to add the cost of the 
debentures, the cost of our John Hancock loan. I would 
say that that cost would come to somewhere/ around $10,OOG,Oo| 
on an annual basis. 

0 You mean in interest charges? 

A In interest charges. 

Q You actually carried the investment on your books 
at over $60,000,000? 

A At that point we were showing it at, I think, 
sixty, seventy million dollars, yes. 

Q I believe you said, at the time you made the 
acquisition, at the time you issued this report, that this 
was a very, very favorable acquisition to your company. 

A We said it was a favorable event, yes. 

Q You in fact set out to get control of Piper in 

May of 1969; is that fair to say? 

A I think that's a fair statement, yes. 

Q Do you remember stating in your 13(d) that the 
purpose of your entering into the arrangements with the 
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Pipers was to obtain control of the Piper Corporation? 

A If I could see it — I haven't seen the 13(d) 

m five years. If I could loot at it now. I'm sure you're 
right. 


MR. LIMAN: We will give the next exhibit number 


what? 


THE CLERK: 167. 

[Plaintiff's Exhibit 167 deemed marked for 
Identification.] 

0 I direct your attention to the page headed, 

"Purpose of transaction, Bangor Punta's desire to Acquire 
Control of Piper." 

That is fair to say? 

A Yes. We put that in our 13(d); that is certainly 
correct. 

Q Well, you remember it, don't you? 

A When I read it, I do, yes. 

Q And you remember that that was your purpose? 

A Oh, yes. I didn't remember what was in the 
13(d). no question about what our purpose was. ’ 

Q I was not clear from the testimony on direct 
about your knowledge of Piper before August of 1965. You 
testified that just prior to entering into the May agreement 
you had a meeting at Piper with Mr. Lushing and others: 
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A wen. Hr. Lushing, „ ho is an employee of Bangor 
»unta, a vice president in „r. Galle's department, and I 
went down to Lockhaven, that's correct, and we met with 
various financial and operating people of Piper Aircraft 
at that time. 

0 In additlon ' you had taken a look at Piper earlier 
when First Boston first Brought them to you i„ the end 

of January or February; am I correct? 

A We saw information such as annual reports, 

proxy statements, studies that were done by our own 

internal people, I believe. I think 

J. tnink we had seen the 

Dixon Spies' report, that sort of thing. 

o YOU had been engaged in acquisitions before Piper; 
am I correct? 

A Me personally or Bangor Punta? 

Q YOur company, Bangor Punta. 

Bangor Punta had made acquisitions prior to 
Piper, yes, sir. 

o And you and Hr. Salgo made an effort to be careful 
ln termS ° f ” hat Companies You would seek control ofv 

0^ C0f»p4*W 

^ COnsidere Very carefully before acquiring ^ 

oora lp a rry , yes. 

o YOU drd not make an exception in the case of Piper? 
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Certainly not. 

Q You had great hope for the light aircraft 
industry; is that correct? 

A You are correct. 

0 You felt that Piper Aircraft Corporation was one 
of three games in town, so to speak? 

A Well, I felt — yes. 

Q Those were words that were used, weren't they? 

A I don't recall them, but I could well have said 

that. 

0 Do you recall that you thought that the Piper 
brand name was a very significant name? 

A I thought and still think that the Piper brand 
name is a very significant name. 

Q And that the Piper distribution system was 
something that could not be duplicated except at a cost 
of an extraordinary amount of money. 

• A 1 think the Piper distribution — I thought the 
Piper distribution system had value. 

Q You concluded that, in proceeding with the Piper 
acquisition at the costs that were involved in that period 

of time, this was in the best interests of your corporation, 
Bangor Punta; is that fair to say? 


A 


That's fair to 


say. 
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2 

Q And that you were not throwing away your money. 

3 

A That we were proceeding wisely, yes. 

4 

Q And you were not after Piper in order to get 

5 

your hands on any hidden reserves of cash there; that's 

6 

fair to say? 

7 

A Well, I knew there were no hidden reserves because 

8 

you only had to look at Piper's earlier financials, the 

9 

fiscal years from '66 onward, and you knew that they had 

10 

a negative cash flow. 

11 

Q And you also were not seeking personal perquisites 

12 

such as limousines or things like that? 

13 

A No, sir. 

14 

Q This was as a business proposition, you considered 

15 

this to be a sound transaction? 

16 

A At the time we entered into it, yes, sir. 

17 

Q Is it also fair to say that your purpose was 

18 

* 

hot simply to apply your multiple to the Piper multiple. 

19 

A I don't remember at this point the multiple of 

20 

Bangor and the multiple of Piper, whether Piper was higher 

21 

or Bangor was higher, I just don't recall at this moment. 

22 

Q You felt that Piper, in its own right, would 

23 

command a substantial multiple; is that fair to say? 

24 

A I don't think I was thinking in terms of multiples 

25 

personally. I'm now talking personally, not representing 
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angor Punta. I think I was thinking in tents of the 
general aviation industry being an attractive 
for Bangor to invest in. 

We had looked at Cessna 

Cessna prior to that time. 

First Boston and the Piper management invited 
« to m ake an investor in P lper Aircraft> ^ ^ ^ 

was a good industry for Bangor Punta to be in. 

•0 I will direct your attention. Mr. WaUace , to 

a shareholder’s letter o 

ted September 2, 1969, which I 

will mark as Exhibit 168. 

[Plaintiffs Exhibit Ifis deemed marked for 
Identification.J 

0 D ° y ° U remember th « was sent out after the 

fxrst decision by the Second Circuit in this case? 

s was this is a letter dated December 2 nd 
-t by Bangor Punta and signed by myself. Mr. Salgo. Mr. ' 
Robertson, yes. 

0 D ° yOU reCaU -king the statement in that letter 
at Page 2 that. "Bangor PMnta has working control of Pi per 

with the full cooperation and assistance of the Piper 
management"? 

A Yes, I recall this statement. 

0 Was it true? 

I think we believed it to be true. I don't believe 
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^ not believe 

that the management of Pj a r 
was then cooperating with you? 

A In some respects, no. 

o was it your practice to describe Piper as one 
Bangor Punta's operating companies? 

a We have described Piper in our annual reports 

" Pa “ ° f ° Ur ^t X regard our interest today 

in Piper as more of an involuntary partnership with 
Chris-Craft. 

o well, I am not asking about today now. Let us 
go back to 1969, and I will show you a document I am 
marking as 169, which is a letter dated December 4 , i 969 , 
from you, Mr. Wallace, to Leonard Gordon. 

[Plaintiff s Exhibit 169 deemed marked for 
Identification.] 

0 You refer to Mr. Feit? t» ., , 

that how pronounced 

his name, F—e—i-t—z? 

A I think that is how it is pronounced, yes. 

0 I will direct your attention to your statement 
in the letter. 

"As you have stated, Mr F^it-, v, 

• eitz has been engaged 

by Bangor Punta. But you also know this decision was in 

1° way based on any factor other , Bangor Punta's 
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continuing desire to provide the best possible products 
to the public, whether at Piper Aircraft or any of its 
other operating companies.. The management teams of all 
Bangor Punta companies aspire to this goal." 

You sent this letter to the vice president of 
Chris-Craft? 

A Yes, sir. 

Q Before the August 1969 meeting, at which you 

were elected a director, had you made arrangements with 
members of the Piper family and their associates that 
they would vacate the seats so that you could take them? 

A I don't recollect what the arrangements were, 

but there were some mechanics by which we got seated. 

It did not happen just spontaneously at the 

meeting? 

A Oh, no. 

0 You, therefore, had some kind of agreement with 
Mr. Piper or somebody in the Piper family that you would 
place your representatives on the Board; am I correct? 

A I would believe this would have been worked out 
by Mr. Flick. 

Q Of your company? 

Who was gem ^1 counsel of Rancor Punta. 

Do you recalx chat at that time Bangor 


Q 


Punta 
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advised Chris-Craft that they would give Chris-Craft 
another seat on the Board? 

A I think we said we would support another seat 
for Chris-Craft. 

Q And it is fair to say that on that eight-man 
board in August Chris-Craft had three employees after the 

meeting; it started with two and they were given a third? 

A Yes. 

THE COURT: What year? 

MR. LIMAN: 1969. 

A Yes, that's correct, Mr. Liman. 

Q Then in March of 1970, Mr. Flick had resigned from 
your company and so he was replaced on the Piper board 
by Mr. Phillips; am I correct? 

A Mr. Flick left Bangor in January 1970, and shortly 

thereafter Mr. Phillips replaced him. I don’t know the 
exact date. 

Q Do you recall that on September 8th, 1970, at 
a meeting of the Piper Board of Directors, the Board was 
increased from eight seats to nine seats? 

A I recall meetings where the size of the Board was 
changed, yes. if i cou ld see the minutes, it would help me. 

MR. LIMAN: Have you offered all the minutes 

or will you offer all the minutes in Evidence, Mr. Ryan? 
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MR. RYAN: Yes, that is correct. I was going 


to do that. 


Q Here. 


THE COURT: l s that the meeting of October 15th? 
MR. LIMAN: i am sorry, your Honor, September — 
THE WITNESS: September 8th. 

THE COURT: September 8th. Yes, September 8th. 
MR. RYAN: What year? 

MR. LIMAN: 1970. 
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lal question was, Mr. Wallace, whether you recall 
tnat the board was increased from U to 9 seats? 

A Yes, I do now. 

^ Do you reca11 tnat. that was done over the ob¬ 
jection of the Cnris-Craft. representative, Mr. Gordon? 

A I read it nere and I recall it. 

u Do you recall tnat over his objection Mr. Mergen 

was put. on the board? 


A Yes, I do. 

U would you say, Mr. Wallace, tne most important 
function of tne board of directors is the selection of 
management? 

A NO ‘ 1 think the m °st important function of 

the board is monitoring management and removing them 

when they are not performing. Tnafs a little different 
than selection. 

In fact, was Mr. Merg?n appointed r. sident. 
of the company at this meeting? 

A Yes, he was. 

y Was tnat over the objection of the Chris-Craft 
represent.a t.i ve ? 

A I will look and see. 

(Pause.) 

^ 5 * • Gordon opposed it . 
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g 1Jo < /ou recall whether Mr. Gordon said to you that 
he did not think that Mr. Mergen was a strong enough man for 
this position? 

A 1 rnca11 Mr - Gordon said he didn't know enough 
about Mr. Mergen. 

0 uad you interviewed Mr. Mergen before he was 
originally interviewed by Piper? 

A Yes. I met. Mr. Mergen beforp was hired as 
vice president of operations. That's correct. 

Q lhat was in or about October of 1 C J6'J? 


A If that's what the record shows, that's what 


it is . 


Q bid anybody else at Bangor Punta interview him 
before ne was appointed? 

A I don t recall. I would assume that others 

would nave met Mr. Mergen, yes. 

g °° y ° u r - caii mat at tne meeting he was appointed 
Mr. Gordon, as vice president, said he didn't know enough 
about Mr. Mergen to vote and abstained? 

1 believe that would be correct. I nave to see 
the minutes again. 

0 I show you the November 6, ly69 minutes. 

Mr. Cordon stated that he appreciated the work that had been 
done in connection with the reorganization, referring to 
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the engagement of various officers, but because of lack 
of knowledge he and Mr. Kochlis would abstain from voting 
on the aforementioned resolutions. 

That's from the minutes of November 6, 1969. 

A Yes. 

0 Does that, refresh your recollection that. Mr. 

Gordon stated that neither he nor his colleague from 
Cnris-Craft knew enough about Mr. Mergen to vote for him? 

A Yes. 

0 Does that refresh vour recollection that when 

it was proposed that. Mr. Mergen be promoted to t.he 
presidency in 1970 that Mr. Gordon at that point said he 
didn't, think ne was strong enough? 

A I think that's correct now, yes. I agree with 
you. I was thinking of the earlier meeting. Yes. 

U Over ilr. Gordon's negative vote lie was elected 

president? 

A Correct. 

Q Do you recall that after this meeting at. which 
Mr. Mergen was put. on tne board and the board was 
enlarged to 9 tnat dangor l’unta proposed that. at. t.he next- 
meeting there by a 10-man slate for the annual meeting 
consisting of three representatives of Cnris-Craft, 
Messrs. Phillips, Salgo, Wallace and Robertson, who 
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2 

were directors of danger Punta, and Mr. Morgen and the two Pi 

.per 

3 

brothers? Do you remember that? 


4 

A Yes, sir. 


5 

U D ° you remember that. ov cr the objections of Hr. 


6 

Gordon and Mr. Barnett, who attended that meeting, the 


7 

amendment to the by-laws was adopted fixing the board at 


8 

10 and proposing a management slate of the names that I just 


9 

10 

mentioned? 

A ‘6s. I don't, recollect how Mr. Gordon and Mr. 


11 

Barnett voted, but. I believe they voted as you said. 


12 

If I looked at the minutes I could answer that. 


13 

U Maybe I could help refresh you. 


14 

15 

A I'm sure they did. It is hard for me. 

Q Maybe the next question will refresh your recol¬ 


16 

lection so I won't have to give you the minutes. The 


17 

minutes will speak for themselves. 


18 

Do you Ecall receiving soar expression of 


19 

indignation from Mr. Gordon that with some 42 per cent 


20 

the stock of Piper, and cumulative voting, Chris-Craft 


21 

was being offered tnree out. of ten directors? Do you 


. 22 

remember that at all? 


23 

A I know they made remarks about how many directors 


24 

• 

they should have, yes. 


25 

u uo /o« remember Mr. Gordo,, saying that if you fix 
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the board at 10 they are entitled to 4 directors? Do 
you recall that? 


(Plaintiff's Exhibit 170-D was marked for 
identification.) 

THE COURT: I have read all of those minutes. 

HU. EIMAN: This is not a minute, your honor. 

iHE COURT: I have read all of the mintues. 

You can go on the. assumption I know what is in them. 

Q Would you look at Plaintiff's Exhibit 170 and 
tell me whether or not you recall receiving that letter from 
Mr. Gordon? 

A Yes. I recall this letter. 

0 Do you recall that after Mr. Gordon insisted that 


he had a right to four out of ten that Bangor Punta proposed 
that the board be reduced to nine and that tney would 
elect five Bangor Punta officers or directors and 
Chris-Craft could have four? 

A I don't recall. 

You have a way of helping me -- 

i , 

U I will not go over the minutes. 

If you tell me it happened in the minutes I will 
believe you. 

MR. LIMAN: I will mark tnis as Plaintiff's 
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cxaibit 171, a letter dated November 17, ly 7 0 from Hr. 
Wallace to Mr. Gordon. 

(Plaintiff's Exhibit 171 was marked for 
identification.) 


U Do you recall writing that letter to Mr. Gordon? 
A Yes. 

W Let me ask you if you will yo back in time to 
iy70. The Piper family as a group were your largest share- 
oltiers at iiangor Punta; am I correct? 

A If you took the whole, all the different members 

of the family as a single group, that would be the larqest 
single ownership. 

0 Without casting aspersions on them, the fact is 
that they made demands upon you that both Howard and Dill 
Piper be put on the board; is that correct? 

A If you are referring to this period of time, 

I think t.iat the concern was on the nart of Dill Piper 

that he stay on the boara, and Dill was very anxious to 
have Pug on the board. 

W Did they or other members of the family' request 
DangerPunta to put both of them on thr Piper board? 

A I have never discussed the composition of the 
Piper board with any member of the Piper family except 
oill or Pug Piper. 
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U Who requested that Pug be put on the slate? 

A I believe that was bill Piper. 

' J Do you remember what bill Piper said? 

A I think Bin riper was putting his emphasis o n 
the fact that there should not oniy be representation on 
the Piper board of Bangor Punta and Chris Craft but 

representation of the operating management because 

v*/«d> 

stU1 » l )u,)lic ownership in Piper Aircraft. 

“ DiUn,t “ iU ,>iper “ rir ° to you describing himself 
as associated with bangor Punta? 

A he may have. I don't r,collect. If you say so 
he did. 

U There was a good deal of hostility in that period 
between the Piper family and Chris-craft? 

A If you say so. 

g Uon, t you know, nr. Wallace? You observed it. 

A v.+V, 1 tni " k fMt ^ PipCr “y ° r may not. 

I think^Bill Piper and Pug Piper,there was hostility. 

I don't know what these other members of the family - 

I have never met most of the members of the Piper family. 

MR. LIMAN; I ask that this be narked as the 
next exnibit. 

i 

(Plaintiff's Exhibit 172 was marked for 
identification.) 
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ThU is a letter from Mr. w.t. Piper, J r „ who 

is toe Bill Piper „ s are t,m„ qabouf . Uo you „„„ 

that, (indicating)? 

A Obviously it is addressed to me. bet me loo* at 

it.. 

o Is it a letter you received from Mr. Piper? 

A Yes. 

o Attached to it is your response, sir. y ou can 
identify the response because I an, doing to offer that in 
evidence at the appropriate time. 

A It is a response stating I will give this matter 
to the board of directors. 

it. you, Mr. Wallace, who promoted Mr. 

Stickley at Piper in 1970 to his position? 

A I recall Gene Stickle-/ r ^ 

CKle/ * 1 d °n't recall that 

I promoted him. 

” Uid y °“ a8 ' ,i,n ni " to certain responsibilities 
that would include safety programming? 

A 1,1 connection with what I felt e-v, 

A ILir was the poor 

handling of the prior safety programs I had made considerable 
snort with the management of Piper to get. some improvement, 
m our safety program and our ways of nandiing it, and 
I believe Gene St.ickley was assigned to that job. 

° Uld ^ PiCk " in? T “dt-s ail the question is. 


h\ 


JOUTHEWN OUTW.CT COURT REPORTERS U .S. 
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A I don't know whether I picked him. I know I had 
a very good opinion of him. 

U I show you Exhibit 173. which is a letter dated 
February 20. 1970 fron Hr. Salgo to Hr. Cordon stating 
Mr. Wallace picked (or this job Hr. Lugene Stickler who 
also has the job of corporate planning. Was that true? 

A No. I would say I nominated him. I don't think 
I hautne power to pick him. If the president, of Piper had 
disagreed, I am sure there would have been another man 


chosen. 


U Tne president of Piper at. that time was Bill Piper,! 


wasn't he? 


A I believe so. 


U Mr * Plper was opposed t.o this whole notion of 
retrofitting and the program that you were talking about, 
wasn't he? 

A May I read the letter so I know what. I am 
answering? 

Q Surely^ 

A (Pause..) I don't think this was limited to the 
retrofit program. That would have been part of tne 
responsibility thougn. 

Q ‘You testified on direct examination *hat in the 
early period of 1*69, when you wont on the board, the 






/' 
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information distributed to directors was, in your opinion, 
not adequate. i s that a fair statement? 

A That's correct. 

W Did you mean to suggest that the only information 
that you were receiving during the period after you went 

on tne board was the information being distributed to all 
directors? 


A Heavens no. I called people in Piper on the 

telephone numerous occasions. I visited the plants. 

I attended air shows and things of that nature. 

° Did Piper representatives attend meetings at 
Hangor Punta? 

Yes. Tnere were meetings that they attended. 

Q Were you at Bangor Punta organized in terms of 
finance department and various divisions? 

A In the headquarters we have a finance department 
and legal department. 

\ 

Q Did the Piper financial people report to the 
Bangor Punta financial people? 

A No. 

W Did the Bangor Punta -- 

A Excuse me. They didn't report. They may have 
conversed with them but. not report. 

W When you say "may have conversed with them," 
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A Tiiey did not follow our chart of accounts, 
our normal projecting or budgeting procedures. They 
followed their own and we would get what they had and try 

to get it into our own system - but they dicHt change their 
system for us. 


U Was this i 
being provided to di 
A Some of it 
them v/r may have had 


nformation additional to what was then 
rectors? 

may. Since we were talking to 
more information but any director could 


nave called. 

U Is it your position, Mr. Wallace, 
no more influence over P inp^r conduct prior 
Second Circuit decision than Chris-Craft? 

A No, not at all. 

U It is not at all your position? 


that you had 
to the recent 


A No. 

W In fact, many of the cooperative ventures that 

Mr. Ryan spoke of nave taken place since the Second Circuit, 
decision in 1973? Is that a fair thing to say? 


A Tnat's fair to say, yes. 

Q After the Second Circuit 

committee was created? 


decision 


an operating 


A 

Q 


Not because of that but afterwards. 

After the Second Circuit decisic n Mr. Linowes' 
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firm performed the work that. it. did on your computer system? 

A Again, it happened after the Second Circuit 

decision. I don't know when Mr. Linowes went on our 

board. I don't know when’’the progress ioivquestion came ttp 
CtW. «/f> A 

^ on the firm's work. 

Q You agree that Mr. Linowes* firm made a substan¬ 
tial contribution in terms of pronosing economies in the 
computer system? 

A I believe his firm made a contribution and 
Mr. Linowes had made a contribution as a board member. 

Q You also believe that the Schiff-Terhune firm, 

as you say, has made a contribution in terms of insurance 
planning? 

A I believe they made a substantial contribution. 

Q That occurred after the Second Circuit decision? 

A Yes. 

Q You mentioned -- and I woulu like the record to 
be clear because Leonard Gordon is an attorney — that the 
firm is one that is family connected. Do you mean that 
it is a firm that was headed by the deceased husband of 
his present wife? You are not suggesting that he has any 
financial interest in this firm? 

A I read it in your proxy statement. There was 
some kind of — 


0 
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0 'iou don't, recall that is what. it. was? 

A If that, is what it is. 

Q The ado Pt'ecl children of beneficiaries under the 
will, but — all right. 

TiiE COURT: I suppose that, is very important, 
on the valuation problem, but it escapes me. 

U I4r. De Lorean was appointed after the Second 
Circuit decision? 

A As a result, or Mr. Mergen's resignation, wnich 
occurred after that decision. 

^ And the MOI firm was brought in after the 
Second Circuit decision? 

A decause I think inefficiences arose because of the 
flood. 

C fir. Siegel proposed it and it was brought in after 
the Second Circuit decision? 

A Yes. 

d Mr. Wallace, would it be fair to say that your 

attitude towards your Chris-Jraft directors has been 
affected by the decision of tne Second Circuit.?, 

A In part. 

U Still, even after the decision, there have been 

disagreements between the Chris-Craft people and iiangor 
Punta, am I correct? 


I 
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A Like all boards, yes 


Q Well, Cnris-Craft did not want Mr. Gunne to be 
president of Piper after Mr. Mergen stepped down? 

A That's correct. 

U Mr. GunryK was formerly the head of your gun 
business? 

A Mr. Gunn/ war formerly the chief executive 
officer of Smith & Wesson, yes. 

U He was voted in over Chris-Craft*s objection? 

A That's correct. 

0 Chris-Craft also did not want to continue 
Arthur Young as the auditors; is that, correct? 

A Tnat's correct. 

Q And there have been other disagreements that 
are reflected in the minutes between Chns-Craft and 
dangor Punta; am I correct? 

A That's absolutely correct. 

^ Is it also fair to say that, the minutes,even 
though the lawyers looked them over, do not constitute 
a complete summary of all of the discussion? 

A Well, they are a lot more complete than any other 

minutes,I have seen. These minutes, as you know, are gone 
over by you and Mr. Ryan and everybody on the board. 

Q Are there differences that you nave perceived 


1 
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between you and Mr. Siegel in philosophy towards the 


operations of Piper? 


Yes. Tnere are philosophical differences. 


° l!r * Siege1 ' it would be fair to say, has a 


S/reat pre-occupation with the inventory at Piper? 


ne discusses the inventory a good bit, yes. 


U he feels strongly that it should be reduced. 


pernaps even at the expense of production and ultimate 


sales? 


At the expense of earnings and sales and 


production, yes. 


Q lie has expressed the view tuat «. i „ „ 

view r.iat it. is more important 


to protect Piper on the down side now than to try to 


squeeze some extra earnings by allowing the plant to continue 


to run at the present pace and inventory to continue? 


A Yes 


the COURT: With respect to this business o* 
directors' fees for 511,000 a year, when did that come 


iML WITNESS: That, came un T t-hi nt 

uai.ie up, i think, nine months 


ago. It. must be in the minm-r« Ta¬ 
me minutes. It came up at. a board 


meeting. 


^ 1<r came in September of 19 73, did it. not? 




\ 


25 


Do you remember that? 


1 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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A I think that's nine months ago. 

THE COURT: It. doesn't sound like an austerity 

program, does it? 

Q Do y° u remember, Mr. Wallace, that at that time 
tnere had been a substantial amount of expense incurred 
t>y Chris-Craft and nangor Punta in pursuing the claim 
against the flood insurer? 

A T.ie reason that — ..nen tin; idea — 

i HE COURT: - us t. answer the question. 

Was that at. a point in time wnen there was a 
flood insurance problem? 

THE WITNESS: Yes. 

Q Did Mr. Siegel say to you that Chris-Craft 
was now incurring legal fees on behalf of Piper for which 
it was not getting reimbursed? 

may have, said that. I'm hazy on it. 

Q Did you say to him tnat you were incurring other 
expenses as well as on behalf of Piper? 

A ue said that, and I think he probably did. 

Then I probably said what /ou just said. 

0 Was it agreed that in lieu of he reimbursing 
the company for the expenses being incurred at this point 
on behalf of Piper, that, the directors would be given the 
*10,00<J a year whicn would be remitted to each of the 
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companies? 

A Yes. 

Q And the money that wan paid to the bangor Punta 
direotors go to bango Punta, you testified, am I correct? 

A Yes. 

o And the moneys that were paid to the Chris-Craft 

directors go to Chris-Craft? 

A Yes. 

U And the expenses tnat are being incurred are in 

excess of fees that are being paid? 

A Ours are. 

U U ° t " i " r - Cunn ' rcport You with some regularity 

about Piper today? 

A Yes. 

o tlr. Ryan asked you about, the type of natters that 

come before the board, and one of them was the 2±S£ m 
program. 


A 


Yes . 


° Tnat W3S ° pro ^ ram in v/ bich Piper incurred a 
very substantial loss? 

A incurred substantial expenses as we went along 
in the program - I think around SI million. 

. ° Mr ' Gord °"- “hen it was initially presented, 
was in opposition to that? 
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A At. the initial presentation, yes. 

Q The minutes refer to place of meeting prior 
to the Second Circuit decision in almost all instance 
as being in Greenwich, Connecticut. Were they held 
at bangorPunta's office in Greenwich? 

A Yes, sir. 

>..» Then there is a reference to some meetings being 
held before tne decision at 4 East 7btn Street. What is 
that? 

A That would be 4 East 72nd Street. 

Q I'm sorry. 

A That would be Mr. Salqo's apartment. 

Q And 405 Park in the early period. 

A That would be the office of bangor Punt.a before 
we moved to Greenwich. 

<j Tnen there was a meeting which I believe to be 
the annual organizational meeting in 1971 that was held 
in Florida. 

Do you remember that? 

A Yes. We neld one in the Piper plant at Vero 
beach. 

Q Did bangor Punta hold its annual meeting in 
Florida that year? 


A 


No. 
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Q I don't want to get into details, but it was not 
your suggestion that there was anything improper in the 

efforts that Mr. Siegel was making to try to extricate his 
company, was there? 

A I don t think there was anything improper from 
Ins point of view. I do worry that nothing be done by 
either side that jeopardizes the position vf the other 
because I no regard ourselves as prrt.t/ ^eli locked 
together here. 


Q iell me, Mr. Wallace, what would you be willing 
to sell 120,000 shares of Piper to Chris-Craft for today? 

A I don't think I would be willing to sell 120,000 
shares of Chris-Craft. It would not be my decision 


anyway. 

0 Of Piper? 

A I would not be willing to sell 120,000 shares 


of Piper, put tnat. would first be a matter for the board 


of directors of and not for me to consider, 

0 Is your Piper stock pledged? 

A My Piper stock is restricted. I think you could 
say pledged. That's a good description. 

0 Is it fair to say that, you are confident that your 
banks would never let you sell 120,000 shares of your 
Piper stock to Cnris-Craft? 
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A It is fair to say that I spear. with a very 
polite tone to my banks, yes. 

MR. LIMAN: Your Honor, I would like to have 
five minutes to see wuetner there is anytning else 
that I would like to cover with Mr. Wallace. 

May I also inquire, your honor: You mentioned 
sometning about scheduling, as to whether there is a 
problem tomorrow. I know Friday we are excused. 

THE COURT: 1 had hoped that we would be able to 
dear this matter up by noon time so 1 could take on some 
other things that, are pressing. There is a tender offer 
that somebody is ail excited about, on another case. 

Then there is a suppression hearing that, somebody is very 
anxious to get heard. 

MR. RYAN: We have nothing, your Honor. 

THE COURT: I assumed tnat we night be tnrough 
today, but,hopefully, by noon tomorrow. 

MR. LIMAN: Your Honor, if I have rebuttal 

witnesses I might be able to trim -- if you took the morning 
off and if we start at 2 o'clock 1 would be finished -- 

THE COURT: I prefer to start at 9 o'clock in 

the morning. 

MR. LIMAN: Is the re any way that you could 

We are operating on this timetable and — 



accommodate us? 
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2 

THE COURT: You are not operating on any timetable 



3 

other than the one you put down. You wanted to go on 



4 

the 22nd. I put everything else aside. We are here. 



5 

MR. LIMAN: I am asking for a continuance. 



6 

your honor, to 2 o'clock tomorrow, which would enable me 



7 

to -- 



8 

THE COURT: I think it would be better to start. 



9 

at 9 o'clock and be sure to move this case to completion. 



10 




► 

I think that we ought to be in a position to complete it. 



11 

Take your five minutes and we will see what we 



12 

can do about this. 



13 

I would like to ask a question. 



14 

Did I understand you to say that Mr. C. Leonard 



15 

Gordon is a lawyer? 



16 

THE WITNESS: He is a practicing lawyer here in 



17 

New York, 



18 

THE COURT: A New York practicing lawyer? 



19 

THE WITNESS: Yep, sir. 



20 

bY MR. LIMAN: 



21 

U He is with the firm of Shea Gould today? 



. 22 

A Yes. 



23 

Q He was formerly vice president and general 



24 

counsel of Cnris-Craft? 



25 





A That's my understanding. 




« 
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THE COURT: IV€* will ♦ ^ c ■ 

win t akf? a five -minute rrcpss. 

(Five-minute recess.) 

HY HR. LIMAN: 

0 " r - Wallace ' in of 1*69 into 1970 was 

there a problem that delayed the release of the Piper 
audited financials? 

A Yes. 

U Vhat was a problem relation to what the reserve 
would have to be for the Twin Comanche; am I correct* 

A The problem was that the representatives of 
Chris-craft on the board of directors disagreed with the 
reserves tnat were proposed. 

o Do you recall when it was that danger Punfa 
first proposed what the appropriate reserve should be? 

A ^ nangor Punta didn't propose the reserve. 

AS I recollect, the management of Piper and Arthur Voun, 

had proposed a reserve in the financial statements for 
September 30, 10G9. 

0 Do you recall, sir, that some time in September 
of 1969 you discovered that there had been a problem in 
connection with the Twin Comanche? I am using the 
term "problem" to try to be as neutral a I can. 

A I believe that I discovered there were difficult!, 
with the Twin Comuncue in late August of 1969 . 


2999/1 
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0 You brought that to the attention of tir. Gordon? 

A I believe tnat as soon as I learned it I told 
Mr- Gordon of it, that there was this problem. 

Q Is it fair to say that it was a matter of some 
concern to you? 

A Yes. That's a fair statement. 

U Do Y° u r ^call that lianyor Punta retained an expert 
tc advise it on what kina of retrofit might be necessary? 

A Yes. 

Q When we talk about the reserve, is it fair to 
say that the reserve would be influenced by the extent 
of the. retrofit tnat. might be necessary? 

ine reserve would be influenced by the cost of 
the retrofit to each Twin Comanche that was to be retrofit¬ 


ted. 


U You wanted to ascertain through the best pro¬ 
fessional advice that you coulu get what the effective 
retrofit would be and what the cost would be? 

A. I wanted as much imput from as many sources as 
I can get on the subject. 

MR. LIMAN: I will ask that this be marked as 

Plaintiff's Exhibit 174. 

This is a memorandum from Mr. I’ennelly to a 
Mr. Kornfeld, dated November 25, I'jgj. 



*') .. 
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(Plaintiff's Exriibit J 74 was marked for 


identification.) 

Q. I ask you if this refreshes your recollection 

tout some time before November 25th bangor Punta retained 
a safety expert? 

A Yes. We had retained a consultant on this 
subject. 

Q D ° you hav,? an Y recollection today when your 
expert reacned his conclusion as to what the effect of 
retrofit would be? 

A No. i have no independent recollection. 

° D ° you rnca11 a discussion of this at meetings 

of the board of directors of Piper in April of 1970 ? 

A If the recor d so indicates. I remember many 
discussions both in and outside board meetings on this 
subject. 

Q Is it fair to say that t nr re came a point in 
1970 whan through this study by an independent expert 
Piper concluded that the plane could be retrofitted at 

a cost for all of the outstanding planes of approximately 
$250,00;)? 

A Tnere came a point when Piper's engineering 
staff came up with a retrofit cost which was much hi^ 
than the retrofit cost they had first indicated, and thafs 
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what I was relying on. 

U What was the retrofit cost they first indicated? 

A I don't recall these figures now except that 
originally was a higher cost and then it moved lower. 

Q At the time they came up with this cost and 
satisfied you that this would be an appropriate retrofit 

program, you voted to establish the reserve for the 1969 
financials? 

A Repeat that. 

Q After Piper's management made their recommendation 

tnat the less expensive retrofit would be effective, you 
gave consideration to that recommendation? 

A Certainly. 
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o And itwas at that point after you ware satisfied 
with thair recommendation that you voted to approve the 
Piper financials with a reserve? 

I don't recollect the dates on all of this. If y 
have some way of refreshing my recollection - 

Q ' 6id nDt aSk you abnut «>« date, but. it was 

ter their recommendation haa been conveyed and you satis^ 

fled yourself that you made your vote to approve the 
financials . 

A I believe that's correct. 

° W ° U1 “ ** »*«•,. Tour recollection if ! showeii 

you the minutes oi /.»•»» r i •>,, 

1irL 1970 and snowed you the 

reference there to Hr. Piper distributing the material 

on the proposed retrofit? 

A Yes, i recall this. 

U And y ° U was at or about this date 

that tae Piper management made the recommendation for 
tiie lower cost program? 

A Yes, I thin!' that is true. 

fou thereafter accepted it and voted for the 
reserve that would cover that program? 

A Y '" s ' 1 hrli.va that's correct. 

o And Chris-draft ashed for a greater reserve and 
dissented? 
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0 And just so that the record is clear, in fact 
the Twin Comancae has essentially stopped falling from 
the air? 


MR. RYAW: Objection to that question, your 


Honor. 


n .. . re.+ro£i^ 

J Hut, xn any event, the rtrof jr t lias proven -- 


THE COURT: 


Mr. Liman, get near your table 




You are making an objection? 

MR. RYAN: Tne question was that since that 

time^PA-30, the Comanche, stopped falling from the air. 

THE COURT: The objection as to form is sus¬ 
tained. 

0 The retrofit program has proven effective? 

A It's not just the retrofit proqram, sir.' 

0 Pardon? 

A It was not just due to the retrofit program*. 

U Otiier safety programs as well? 

Because the retrofit was only part of the effort 
There was an effort to properly placard the airplane, an 
effort in tne airplane's manual, operations manual, 
instruct r^p£e on certain behavior of that airplane on a 
single engine stall, and things of tnatnature. 

U Mr. Ryan nas informed me that you misspoke con¬ 


cerning the carrying charges of your Piper investment. 


r 



(. 


yr : 
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A My arithmetic wan bad. 

U So that the record is clear, it is 2.2 million 
before taxes and 1.1 after taxes; is that correct? 

A Of the correct carrying charges of our 
Piper investment.. 


U You were ashed questions. Did Hr. Siegel €ver 

express objection to you to Hr. Stockton as the financial 
^rcsiclGfit of Piper? 

A Yes. 


Q Expressed the view that he did not. consider him 
competent? 

A Yes. 


Mr. Stockton is still the financial vice president 

of Piper? 

A I believe so. 


A 


Do you know so? 

I assume so. n e was trie, last time I looked. 
In 1970, in or about July of 1970, aid Piper 


halt, all of its productions? 

A There came a point when Piper ceased production 
because of lack of business and buLlt u r > an inventory, 
and plants were closed until the inver.torv ran off. 

0 Were you consulted about that decision before 
it v/as made? 
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A I believe so. 

Q Was any Chris-Craft. representative consulted 

before it was made? 

A I beli*»ve I did talk to people from Chris -Craft 
about it. 

Q Do you recall that? 

A Yes* because 1 remember that in any time when 
i thought there was a major cuange xn the business or a 
major event, I v/as careful to call people from Chris-Craft.. 

Q Is it a fact, Mr. Wallace, that you first informed 
Cur is-C rat. t about that at a board meeting in July of 1970? 

A 1 would doubt that, you ki.ow. 

MR. LIMAN: Excuse rne, your honor. 

U If I show you the 7/21/70 minutes, which reflect 
a report of yours, I will ask you whether that in any way 
refreshes your recollection that vou did not advise 
Chris-Craft before the meeting tnat tac- production had 
been closed. 

A lhat doesn't change my recollection in any way. 

I talked with members of the board of directors representing 
Chris-Craft, Herb Siegel, Lenny Gordon in particular, when 

I thought there v/as something of Moment that I should tell 

» 

them; that they may not have been aware of in an effort to 
keep them informed. mis doesn't necessarily say i had 
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not already told tnem about, this. 

On the other hand, I would have to refresh my 
recollection in some way but I think when we first shut 
these plants we shut them at the time of the vacation 

period and then extended that closing beyond ie vacation 
period. 

So it would normally be shut down at this point, 
and then would nave been continued, but I know that that 

snut down, \vhen it occurred, trie Chris-Craft people were 
kept informed. 


witness . 


ilk. LIMAN: I have no further questions of this 


Tiib COURT: Anything further? 

MR. RYAN: I have no further questions. 

THE COURT: Thank you. You may step down. 
(Witness excused.) 

Till: COURT: Anything else hv the defendants? 
MR. RYAN. That, is all on the part of the 


de fendar t: 


On, we have exhibits we have to mark in the 
morning, or we can mark them tomgnt. No testimony. 

THE COURT: What I suggest you do is to put 
labels on there with the numbers, anu then you will read 
off the numbers that you nave numbered tne exhibits. 


1 
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You do not have to mark them in tiic courti ;on. Just 
offer them in court after you have numbered Uiem and 
Mr. Liman can do the same with his exhibits. The clerk 
will give you the tabs so that you can put them on. 

MR. LIMAN: Your honor, I have for a rebuttal 

case two witnesses, one of whom is coming from out. of 
town and can be here around the noon hour. The other 
is a snort witness, at least, tne direct would not be more 
than a half hour, and I would beg your honor's indulgence 
in allowing -- 

TLL COURT: Maybe you would rather go over for a 
couple of weeks? 

MR. LIMAN: I would rather, your Honor, if your 
honor could accommodate us to -- 

THE COURT: Tills is not. a problem of accommo¬ 
dation. This is a matter of where you gave me your own 
timetable, and I set. myself accordingly. 

When Mr. Ryan said it would be three days, 

I added on a day for safety sake and set the schedules 
accordingly. Now you want time off. 

MR. LIMAN: No, your Honor. I advised your Honor 
a week; and secondly, your Honor -- 

THE COURT: I will not. curtail your effort to 
present as much as you want, whether it is now or at any 
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other time. The only tning that I an jggesting is that 
it you are going to take time to get your proof here, then 
it will have to accommodate other court problems. 

I mean, you are entitled to consideration but not 
to that priority or preference. 

MR. LIMAN: Your Honor, I received, and I am 

not saying this critically of the other side because all 
timetables were delayed, the last of their expert's report, 
dr. Gant, on Friday. Wo began on Monday — 

THE COURT: I grant you you ret .ived those 

late but I «,ink that you were six or eight weeks late on 
your own. 

MR. LIMAN: i said I know wc v. *re, but ne — 

THL COURT: Yours were the fit :t. to come. 

MR. LIMAN: i am not spt-akinc critical lv*. 

I am saying that between Friday and today, which is Wcdnes 
day, we have both completed our cases in r lin . 

THU COURT: Mr. Liman, the thing o do would he 

not to advise me that you have, other cases in your office. 
i accept that. 

MR. LIMAN: I did not say tnat, y .ur donor. 

THE COURT: Well, you said tnat y > u had not. 
received then and that you nad not deliver d them, 
dow, for a variety of reasons you did not ecu to the 
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schedule that, we made up last year. 

I am not faulting you for that a 
give you plenty of time. Your problem n 
one than you foresaw, because things did n 
should nave come and this cast* 1 is not goi 
on any pressure as far as you are concerns 
to know now what you can do to complete yo 
some time not later than noon of tomorrow, 
go over to another time when you can take . 
that you are not in a hurry. 

HR. LIMAN: I v/ill try, your Ho 
tne case by noon tomorrow. I will nave at 
witnesses here and I am going to make ever' 
the second one here. 

THE COURT: I want to assure • 
cannot complete by noon tomorrow you .;ill ; 
and ample opportunity of any duration and . 
need and enough time to complete this' . 

MR. LIMAN: Your Honor, supnoso 
witnesses take beyond noon tomorrow, even 
here? 

THE COURT: We are now at twenty 
You mean it is twenty minutes to six tomor 

HR. LIMAN: No, I mean supwos*: ! t 


3009fl 
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d I want to 
w is a different 
t. come when tne/ 
g to be decided 
. I would like 
r presentation 
and then to 
are t ir.ie so 


ar, to complete 
least, one of my 
effort to get 

">u that, if you 
5 given a further 
.tent that you 

lat. my two 
I get. tnem 

linutes to six. 
>w? 

goes t.O 2:30? 
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I Tllt COURV: 1 an n °<-- fussing about that. 

I want to be in a position to handle some criminal case 
priorities and an injunction matter that has come aion, that 
was assigned to me that was not handled completely in 
Part I where ! have to give them a few moments of time. 

MR. LIMAN: Fine, your honor. 

™ E C0URT: S ° that 1 ™ not. Holding you to 
noon. Knowing the Propensity of examinations, when I say 
noon I am allowing mentally for two hours past noon. 

MR. LIMAN; can we start at 10 tomorrow, your 

Honor? 

ihL LfiUki: Any time that, you say. i could 

start at 9 if you are ready. 

MR. LIMAN; I really need until 10. 

THE COURT: 1 0 o'clock. 

Is that all right with the other side? 

MR. RYAN: That is fine. 

COURT. will you have anything further 

after Mr. Liman gets through? 

RYAh . i cannot, imagine, your Honor, 
having anything further. 

THL COURi: i win say tae same thin9 tQ 

If you find yourself crowded tomorrow 1 „ the afternoon 

Wn, n WC Caii the shutdown for this phase of it. 
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I want you to understand that if there is anything that 
will help me see what, the facts are and determine the issues, 
I want you to take the time at another time and present 
it. 

MR. RYAN: Yes, sir. 

1HE COURT: This is a non-jury case and there is 
no special point in proceeding as we wouid in a jury case. 

MR. RYAN: Thank you, your Honor. 

THE COURT: Both sides are to be given a full 
ana fair and ample opportunity, and when you are through 
I do not want, anybody to say that they would have said 
something else if they had time to do it, because I am 
going to give you time. 

MR. ARNING: Your Honor, I may be absent 

tomorrow morning, but I will leave my proxy with my 
colleagues, Mr. Sullivan and Mr. Urowsky. 

1 HL COURT: That is the way we do it. in criminal 
cases, too. 

All right. 

I will see you tomorrow morning at 10 o'clock. 

Before we rise, if your out-of-town witness 
is not. here, will that gap the period in the morning? 

I am only thinking of my scheduling time, that is all. 


MR. LIMAN: No, your Honor. 


I am not going 
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to leav. you - because I do not think that would he fair - 
that I will make SU re that , can qo either ^ 

tnat we will have to put him on at some other point. 

Thd COURT: If you are not point) to go contin¬ 

ually, I will take sometning in between. That is why 
I am asking. 

If you are going to go on continually, I will 
bring them in after you are. through. 

MR * LIMAN: 1 WOuld Prefer, I could be absolutely 
certain, if you could take something in between. 

THL COURT: The minute I take something in between, 
you know, some lawyer will tell me it is ten minutes and it 
will take three nours. 

HR. LIMAN: I would hold my witness, lock him in 

the witness room so he cannot leave. 

THE COURT: All right. 

WiU 3tart at 10 o'clock and assume we are going 
on continuously. 

(Adjourned to Thursday, April 25, 1974, at 


10:00 a.ni.) 
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Cnris-Craft Industries, Inc. 
v. 

Piper Aircraft Corp., » t al., etc. 


608 


69 Civ. 2227 


New York, New York 
April 25, 1974 
10:00 a.m. 


(Trial resumed.) 


MR. LIflAI.’: May we proceed? 

T11E COURT: Yes. 

MR. LIMAN: Steven J. Ross. 

EVEN j. ROSS, called as a witness on 
behalf of the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. LIMAN: 

0 Mr. Ross, you will have to keep your .oice up so 
tnat everybody c .n near 'r.ir. Okay? 

A All right. 

Q Your age? 

A I'm forty-six years old. 

*2 Your occupation? 
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I'm chief executive officer and oh-,; 

lur and chairman of the 

board of Warner Communication. 

U 13 Warner COmmUnicati o„ a corporation listed on 
the Wav/ York Stock Exchange? 

A Yes, it is. 

g Could you just give us a a 

y us a britf description of its 

assets, sales and income? 

A It nas sales in excess of a half a billion dol- 


iars. it earns, after tax, in excess of S 50 nillion. 
and it has a net equity in excess of 5300 million. 

U ‘ IOU l ° n<J 1 ' avc you b «" an officer of Warner? 

A Since it. was founded. 

^ When? 

A In 1961. 

v Were you one of the founders? 

Ves. I was one of the founders of Warner, which 
“* Pr6Vi °- ly as Kinney Service Corporation. 

° “ aVe y ° U had eXparia "« i» the acquisition of 
other corporations? 

A Many. I've acquired many companies through the 
years for wci. 

° ‘■'° Uld y ° U 9iVe us a bri af description of the 

ueptn of your experience and acquisitions? 

A I've acquired a rent-a-car business, funeral 
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business, limousine busi 


nesses, parking businesses, table 


companies, talent agencies, movie connanies, record 

companies, publishing and distribution businesses, painting 

businesses, floors and ceiling, dry wall, plumbing businesses 
and real estate. 

0 Have you tau 9 !lt any courses in acquisitions? 

A VeS ' 1 have * 1 have taught at YPO, which is the 

Young Presidents Organization. I headed seminars on 
acquisitions and mergers 

0 For how long a period nave you taught acquisitions 
at the Young President's Organization? 

A Over the last six, seven years. 

Q Do you know Mr. Salgo? 

A Yes, I do. Mr. Salgo is the dean of acquisitions 

at YPO and considered that, ir my opinion, throughout the I 
country. 

0 And you have taught courses with him? 

A I've been in his course when he was giving the 
course, and I've been on YPO conferences with him. 

Q have you, in the course of the many acquisitions 
tnat you have participated in, paid premiums for control? 

A Yes. 

U And — 


A 


You always pay premiums for the control si 


tuation. 
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You talked about premium. Can v/p define what you 
mean by premium? 

A Vhat I mean by premium is an amount over and above 
tne market value, the present market value at that time. 

0 In your opinion, does control have value that 
justifies premiums? 

MR. RYAN: Objection, your honor. The man is 
being qualified as an expert witness. Ilis name was not 
furnished to us, nor was his report furnished to us, as 
required by the pretrial agreement, we had concerning 
expert witnesses . 

THE COURT: I will give you a continuance, so that 
you can look into this gentleman's background and qualifi¬ 
cations and his activities, and take the matter up from 
th ere. 

I tnink that you are entitled under the arrange¬ 
ment, I believe it was, to a report from every expert in 
o-:nuary of this year, if my memory serves me correctly. 

Not Paring gotten it, I am not going to delay the proceeding 
If Mr. Liman thinks that, this is useful for a better 
understanding of the case on my part, I am very happy to 
take it, but you will be given an appropriate continuance. 

MR. RYAN: Thank you. 

<J Mr. Ross, when were you first asked to testify? 


12jL™lg?LP|«TRICT COURT REPORTERS U S 










3017/1 


dnbr 


Ross-direct 


A Last. Friday. 

Q Were you at. that time furnished with the Goldman, 


Sachs report? 

A Yes, I was. 

Q nave you rendered any written report? 

A I'm sorry, I didn't hear. 

0 have you rendered any written report? 

A No, I have made several notes to myself in 

reviewing the Goldman, Sachs reoort, and that's all I've 


got. 


Q Mr • Ross, in your opinion does control have 


values tnat justify the payment of premiums? 

A Of course. 

Q Would you describe what those values, that 
control affords, are? 

A It gives you -- one of the most important values 
of control, it gives you the ability to select management 
and management directs the operation. It gives you the 
ability to eventually merge the cash flow with the company, 
wiiich 9ives you the availability of casn flow, which is 
very important. gives you the availability to 
dictate long-term policy and do long-term planning. 

In essence, it gives you control of your own 
destiny. It's very important. 


25 
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Q In your opinion, uo control positions have 

liquidity that otherwise is not available in large invest¬ 
ments ? 

A Control is a liquid investment. a minority block 
is not a liquid investment. You can soli a control 

position very readily, where you cannot sell a large block 
minority position at all. 

MR. ARNIdG: Your Honor, I do not think the 

gentleman has qualified as a security specialist on any 
basis. I would move to strike the last answer. 

rub COURT: I will take it for wiiat. it is worth, 
bearing in mind the qualifications that have been stated, 
ana we will see what comes out. 

° ‘ Mr * Ross ' have your experiences in acquiring con¬ 
trol of enterprises been taken into account in your ex¬ 
pression of opinion to the Court about, the fact, that control 
has value? 

A Taat's correct. 

0 nave you also taken into account the experiences 
of others who have engaged in acquisitions? 

A Tnat's correct. 

Q has your history of acquisitions been described 

recently in a Fortune Magazine article? 

A Yes. 
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Have you been described there as a consummate 


deal maker? 


A Yes. 


Q Have I asked you to look at the Goldman, Sachs 


report? 


A Yes. 


*> And I asked you to read the decision of the 
Second Circuit; am I correct? 

A That's correct. 

U Did I ask you to analyze the type of circumstances 
on the assumption that Chris-Craft held approximately 
40.5 per cent of Piper stock and tiangor Punta held 
approximately 30.6 per cent of Piper stock? 

A That's correct, you did. 
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Q Have I also asked you to analyze that situation 
on the assumption that Chris-Craft held approximately 42 % 
of Piper stock and Bangor-Punta held approximately 37%? 

A That's correct. 

0 In your opinion, in those circumstances, either 
the roughly 41 to 31% lead or the 42 to 37% lead, would 
the Chris-Craft block have premium value? 

A Yes, it would. 

Q Why? 

A Because the ball game is over for all intents 
and purposes. The lead is. in my opinion, insurmountable 
when you're in the 40* area, when one company has 40* 

and has a lead of 4 to 5* in that area, they have 
effectively won. 

Q Have you made an analysis of the situation the 
way in which you would analyze the circumstances in the 
matter in which you, as head of your company, were interested^ 

Yes, I dxd the following analytical work on this 
situation: — 

Q When you say you did the following analytical 

work, this is analytical work that you personally did since 
Friday? 


0 


That I personally did. 

You wrote it out by hand? 
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A I have it m front of me. I wrote it out by hand, 
and I believe you have a Xerox or a typewritten copy of 
the same that I have in front of me. 

This is the way I would view the situation: 

Taking different amounts of stock that ultimately 
would be tendered or voted, and assuming on the top line 
that 95% of the the stock would ultimately — the total 
amount of outstanding would ultimately be tendered or voted 
I said m the first instance that Chris-Craft owned 41% — 

I rounded the 40.6 to 41 - and I said Bangor Punta owned 
the 31 - I rounded the 30.6 there to 31. The shares 
remaining under that situation to be acquired if the 
total amount to be acquired would only be 95%, because 
the other 5 didn't v^tetender, was then 23%. The amount 
or the percentaae needed of that 23% by Bangor Punta would 
have been 19/23 or 82.6% of the balance of the stock, and 
I say the ball game is over on that. 

Q You used the figure that 95% would be tendered 
for this assumption. Why didn't you start on the assumption 
that 100% of the stock could either be bought or voted? 

A I certainly don't know many situations where 100% 
are tendered or voted, and I used a situation from 95 to 
100 even if the unusual were to happen, most unusual, the 
one in a million, where 100% voted or tZ££L. I think 
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sing a 95 to 100 % category I'm usino 

y m using an unusually high 

situation. 

s 

0 would you continue with your analysts. 

A AS a na tter of fact - well, yes „ 

t yes. if you were 

to ao the you find a very> very simiiar situation 

“ eSSenCe “ here 8 ""” Punta would need 81.3, of the 
outstanding shares to gain control, hot much difference 

between 31.3 and «... so both are in the same category 

“ tar as 1 am concerned, as far as their ability to gain 
control. 


1 thl '”' that 1 d °"'‘ »•« ^ down on this piece 

° f PaPer ' tUt ' *“ “ -a were to go bach and 

only 90# of the total outstand 

h ocea, and you would 

then deducted- the 72 % fhaf D 

*' that Bangor and Chris-Craft has, 

that would leave 18 % - 

18 % that would make it impossible, 

~ - a • 


—oiuie , 

mathematically impossible, for Bangor to gain control 
And the same would go under the 4 2 - 3 ? if only ,o. 


0 If you go up to the 100% line, skippln(J the 
interim ones, the intermediate ones? 

Vou would find that on the 100% , lf e Qn£ 

voted and everyone „ 

Banc,or p “"ta woulc still „ ee d 

67 . 9 % under the 41-11 _ , , 

ept in order to control the 

company, and under the 42-17* 

Cfle 42 37% concept, they'd need 61.9%. 
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Q If you were interested in acquiring control 
of the company, would you be willing to buy at a premium 
a 41% block where there was an opposing shareholder that 
had a 31% block outstanding? 

A Yes, I would, based on the math I just did; no 
doubt about it. And based on another computation I did, 
also. 

I would buy either the 41-31 or the 42-37. So 
I would buy the 41 block in the 41-31. I would buy the 
42 block in the 42-37. I wouldn't touch the 37 block in 
the 42-37 with a 10-foot pole. That would be suicide. 

I wouldn't touch the 31 block with a 10-foot pole. That 
would also be suicide. 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I think that if you were to go, for instance, to 
the 42-37 situation and you were to say the following: 

That what Chris-Craft needed in the 42-37 situation is 125,OOf 
shares to gain control. There is no way that they are not, 
in my opinion, going to get control, because for every $10 
they would step up their offer price, which would be a 
very wise thing to do to make sure you qet control, for 
every $10 they step up that price, it only averages to $1.52 
on the average amount of shares tha- they are paying extra. 

So that if — 

0 Would you explain that, elaborate on that for the 
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2 

Court? 



3 

A 

I'm trying to make it less complicated and I 


4 

apologize. 


5 


For instance — 


6 

n 

- 

THE COURT: Tell me, also, whether you are 


7 

Q 

talking 

about money or funny money. 


O 

q 


THE WITNESS: Money, real money, green stuff. 


u 

Real; real money. 


10 

Q 

You have used "green stuff" in acquisitions; am 


11 





I correct? 


12 

( 

I 

A 

Pardon me? 


13 

Q 

You have used "green stuff" in acquisitions? 


14 

A 

Yes, I have used a lot of things in acquisitions. 


15 





I m talking about hard additional cash. 


16 


If you were — you start on the following 


17 




i 

assumption: That at the 42-37 situation, the average 


18 

cost per 

share to commercial credit — I'm sorry — to 


19 





Chris-Craft — CC I have — is $64 per share. 


20 

0 

You are reading from a piece of paper? 


21 

A 

I'm reading from a piece of paper and I apologize. 


22 

Q 


Your handwritten notes? These are handwritten 

23 

notes? 



24 

A 

Yes, they're not in good form. 


25 

Q 

They're notes that you brought in this morning 
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when you came to see me? 


A Yes. 


MR. LIMAN: Your Honor, do you want to follow? 

(Handing.J 

THE WITNESS: And they're not in specific order, 
your Honor. I started down in the middle where I said that 
44,628,000 was for the 697,495 shares, which equals 
S64 a share, and that's the basic cost of Chris-Craft. 

A If they were then to tender for the additional 
- for an additional 125,000 shares, which would qive them 
control - and the way I qot to that is, I said there were 
1.644,890 shares outstanding the total outstanding needed 
for 50% was 822,445 shares. The amount of shares that 
Chris-Craft owned under the 92-37 is 697,995 shares, and 

the difference being 129,950 needed for 50%. so I rounded 
that to 125,000 shares needed. 

I then said that if they wanted to tender at 
S80 a share for those 125,000 shares, that would bring the 
cost to - the average cost of all their shares owned to 
666.92. If they wanted to tender for the additional 125,000 
shares, at $90 a share, it would raise — $12 on the 

average — it would raise that price to the total purchase 
price of $67.99. If they wanted to tender at $100 a share, 
it would raise once again another $1.52 in the average cost 
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per share to $69.46. 

0 Mr. Ross — 

A So that what I am saying, and this — all these 
raises, I think, would he appropriate to do to qain control 

because if they don't have control, they're in very serious 
trouble. 

0 Mr. Ross, in expressinq the opinions, have you 

considered the fact that Banqor Punt a had an opposinq block 
here? 

A Yes. 

Q And you have considered the fact that Banqor Punta 
had financinq? 

A Yes. 

0 And you have considered the fact that the Piper 
manaqement was aliqned with Piper? 

A Yes. 

0 Have you bouqht companies in which you were not 
buyinq manaqement? 

A Yes. I bouqht Warner Brothers — when we acquired 
Warner Brothers, we replaced 19 out of the top 21 executives. 

0 Have you considered the fact that there was 
cumulative voting ? 

A Yes, I have considered that. 

Q If you were in Chris-Craft's position after the 
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exchange offers closed, the contest stood at a F proximately 

45% to Bangor Punta and 41% for Chris-Craft, what would 
you do if you were Chris-Craft? 

A Following the same statement I made before, when 
there's a 4% lead, 4 to 5% lead -- 

MR. RYAN: Objection, if your Honor please. I s 

this man being offered on management decisions or on 
values? 

the COURT: I do not know what he is being 

offered on. But I will take his testimony and you will 
have an ample opportunity for sufficient duration or 
continuance to look into the entire record and read it at 
your leisure and prepare yourself for a proper 

cross-examination. 

Would you read the question back, please? 

(Question read.] 

a I would drop out. That is not different than 
what I said earlier, when you’re — 

COURT. What do you mean by you would drop out' 
the witness: I would not invest another dime 

at that particular moment, because -1 -- 

THE COURT: If you were Chris-Craft, what would 

YOU do, put the stock in the vault and forget about the 
whole thing? 
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THE WITNESS: No. I would try tQ figure ^ 

way out of my dil—a. because I Nave a very serious problem 
the COURT: What would the way be out of your 

dilemma? 

THE WITNESS: To try and ascertain if there is 

any possible way of selling this to someone, someplace, 
somewhere realizing my money back. 

the COURT: At what price would you sell? 

THE WITNESS: Well I'd *. 

u ’ 1 a want to receive, if i 

could - I would want to receive what I had in. 
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THE COURT: From your 
and knowing these figures — 


t 

background 


62 - 


of experience, 


THE WITNESS: I wouldn't. got much . 

THE COURT: -- what would you get? 

iliE WITNESS: I'd get. a tremendous discount from 
wnat is in. 

ihE COURT: What, amount? You have talked about 
S64 a share for your cost. What would vou get? 

THE WITNESS: Right. 

Well, I’m stymied, your Honor, on that noint, 
because t.ie point that has me stymied — 

luE COURT: Is tliat outside of your general 
competence ? 

IHE WITNESS: No, I don't think so. 

inE COURT: nave you ever gone to an investment, 
banker with a request to distribute tne minority position? 

iliE WliUESS: us, we did. One of our sub¬ 
sidiaries did an underwriting and we ' ve done it.. 

THE COURT: A minority position? 

THE WITNESS: Some underwritings. A minority 

position. 

IHE COURT: What kind of a discount did you take 
for your subsidiary on the bare value? 

inE WITNESS: If I may suggest, vour nonor, 
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1 don't think tnat's tar situation that exists here riqut 


now. 


iHE COURT: Have you got anything comoarable in 
nuno wnere you nave ever had any experience in distributing 
a minority position? 

ThL WITNESS: hot where another bidder for the 

stock was attempting to gain conrcl of the stock. I've 
nad no experience in that situation, trying to dispose 
of a minority block when someone else is trying to buy it 
in, and the reason it becomes complex, your Honor, in my 
mind, is that certainly there's no one that would pick up 
the block in that situation, because that's suicide. I mean 
ne'd be inheriting your very serious problem in this 
situation. 


The other possibility is, therefore, to nave 
an underwriting. Tnere would be very serious questions 
in my mind about tnat. underwriting. 

THE COURT: You mean as a seller or as an 
underwriter? 


IHE WITNESS: As a buyer of the shares to be 

issued. if i were looking at a prospectus and I were going 
to buy snares, if someone attempted an underwriting in that 
situation, I would seriously concern myself with: 
why isn't Bangor Punt.a buying the shares; therefore, if 


nuTai'-T- rami 


or> 
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not, whether it's paper or cash or whatever, there's a 
very good possibility that the value isn't there; that 
Bangor Punta, who is now in control, doesn't see the value 
in these particular snares. 

And I think that is a very difficult obstacle 
to overcome, and now I'm talking as a buyer of a hundred 
shares or a thousand snares or whatever that may be. 

I would think that becomes a very serious problem. 

The second problem that exists, if someone is 
going to put in cash on the underwriting, the buyer of 
these shares, then since Bangor at that particular moment 
would have control, they then are somewhat at the mercy 
of Bangor in that sense. 

THE COURT: Isn't every minority stockholder 
of your corporations at. your mercy? 

Tnt WITNESS: Only if I'm in the sense going to 

merge them out through some way and we haven't been in this 
situation. 


21 


THE COURT: You have, minority stockholders, don't 


you? 


InE WIiNESS: Yes, very manv. 

THE COURT: That trade your stocks all the 


time on a minority basis? 


THE WITNESS: That's correct, your Honor, 


i 
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T “ E CUURT: A " d y°» in dominant control of 


all your enterprises? 


THE WITNESS: Yes fhaf'o 

es, that s correct, your Honor. 


THE COURT: Thev still a. u 

Y stlA1 tradp them, don't they? 


™ E WITNESS: still trade them, but this 


is not like the situation, in my iTnc thit • 

) y tnjt wp are discussing 


We're discussing a situation right now where hanger, i„ the 


minds of everyone, and I'm sure everyone, they would assume 


that nangor is eventually going to go for the rest of the 


^lock in for Hip »»-. c ±. _ r «» 

6 ^st of the outstanding in Piper. 


So here they're un-inn i 

/ re going to — under an underwriting. 


a buyer will pay some cash and then maybe be surged cut. 


frozen out, at a later date or an earlier date, whatever - 


they're at the total me rev nf a f 0 n 

ai mercy of a fellow coming into a picture 


that lust controlled a company. That's a different set 


of circumstances besides just a normal underwriting. 


THE COURT: Let me ask you, as a matter of exper¬ 


ience in your various activities, wnen you have bought a 


minority position, have you then proceeded to buy up the 


balance of t.ne outstanding stock? 


i HE WITNESS: In my p xue r i nr*- t » 

y ricnec., i navn not. bought 


a minority position. 


the court: I said, when you have bought a majority 


position, nave you then proceeded to buy up the entir, 


L 


r 
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minority to get a hundred per cent of the company? 

THE WITNESS: Yes. 

1HE COURT: Wnat company was that? 

HiE WITNESS: Most of the companies of the 

acquisitions that I’ve got. 


THE COURT: 


And you bought the balance of the 


stock? 


THE WITNESS: Yes. 


THE COURT: 


per cent of the stock? 


So that you bought in a nundred 


THE WITNESS: That's correct. 

the COURT: What, happens to tne premium that 

you pay when you own a hundred per cent of the stock? 

THE WITNESS: After you own a hundred oer cent 

of tiie stock, then you have the ability to reap the rewards 
as far as obtaining a hundred per cent of the cash flow, 
the earnings, the P&L and everytaing else. 

T 11 E COURT: So that you are back to fair value 
at the time you own a hundred per cent of the stock; 
isn't that rignt? 

THE WITNESS: Well, you’re back to the value that 
you prescribe to a particular situation at that time. 

THE COURT: But you are back to fair value of 

a hundred per cent of the stock? 
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TUE v..», you're I tack to fair value. 


tnat's correct. 


TUE C0URT: So that if you nave paid up a premium 
to acquire less tiian a hundred per cent of the stock, 

you have lost money in the acquisition; isn't that right? 

TUE WITNESS: No. If you paid for premium what 
you're — if i may suggest, that doesn't follow, sir. 

If you paid a premium, you're paying the premium 
over a stipulated market value. I mean, the then given 
market value. That's the concept or, let's say, premium. 

For tne purposes of this discussion, at least, that's what 
I assume it. is. 

ihat has — that, market value may he totally 
irrelevant to what, you believe that company is worth, 
so that just because you're willinq to pay a premium ami 
then you've gotten to a hundred per cent, that doesn't 
mean you nave over paid for anything at all. 

As a matter of fact, it's very conceivable 
tnat you underpaid. And I think, if I may suggest, if we tal 
the Warner bros. acquisition that we made, we paid a 
substantial premium and it was contested. There was 
another bidder out there. We paid a substantial premium 
over the market price. I think it's one of the best 
acquisitions we've ever made, because in the four. 
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four and a half years that we earned it -- that we've owned 
it, I'm sorry, we’ve taken out of Warner brothers cur 
investment in cash,in actual cash, via the dividend route 
and we own a hundred per cent, of it. 

So that in no way, shape or form does owning 
a Hundred per cent depreciate a value. It's the value 
wmcn each individual puts on the company, because they 
can put in management, they can either add management, 
thc.y can eliminate management, they can cut. overaead, 
tney can give it the true direction that they believe a 
company should follow, a true course that they should 
follow, tney can uo all tne necessary planning, they can 
institute a dividend policy or not institute a dividend 
policy. These are some very important, aspects. 

THE COURT: I did not intend to interrupt, to that 

e xtent. 

THE WITNESS: I'm sorry. I didn't intend to 
become long-winded, either. 


I'm sorry. 
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U Mr. Ross, would you sav that- 

y u say that the value of control 


involves an element of subjeotive judgment? 

A Yes. of course. 

o And that the party buying control, in y OU r case, 
makes a judgment as to what the control is worth? 

A 100% so. 

0 And SOn,eb ° dy elso At the same situation - 

A May give a different value. 

° When Y ° U value of control, 

you are not looking at what the company is at the moment 
but what you can do with that control? 

A That's 100% correct. 

0 When you said to his honor that you have taken 

nil of this money out of Warner, does that mean that was 

m Warner when you took Warner, or was that 

was that money that was 

earned? 

m the year we acquired Warner Brothers, which is. 

° ddly ~ 1969 ' — — Brothers Company earned 

110.000,000 approximately, after taxes. Twelve and a half 

million dollars after taxes was earned by its recording 

division. Consequently, the movie company had lost money 
in the year that we acquired it. 

Last year, December 31, 1971 

' iy/J ' last year alone, 

” C “ in 6XCeSS ° f *«°.°°0.000 after taxes just out of 


<CMITMFI»lg m 
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Warner Brothers. That's through our management, through 
cur developing the business on our ground rules. 

0 Mr. Ross, have you bought companies where the 
multiple that you were paying was substantially higher 
than your own multiple? 

A Ves. My last two acquisitions resulted in diluted 
earnings on a per share basis. We paid a higher multiple 
for their company than our multiple was selling at. 

THE COURT: What was that? 

the WITNESS: Two cable companies - really three 

that we bought. Continental Cable, Cypress Cable, and T.V. 


Cable. 

I don't have the exact figure in my mind, but I 

would say in the approximate area their multiple was twice 
ours. 

Q TO what extent does the relationship between the 
multiple of the acquiring company and the acquired company 

relevant when the acquisition is being made substantially 
for cash? 

A There xs no relevancy in the two multiples. 

0 Why is that? 

A First of all, the only time - the most important 
time for relevancy of a multiple - when you measure one 
multiple against the multiple of another company, the only 
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time that would have an impact of any kind is if you did 
a pooling. Then you would have, if you were buying a 
higher multiple company, immediate dilution on the 
earnings per share. If you are doing an acquisition, 
that should nave nothing to do with your multiple whatsoever. 
You are buying a business because you believe in the 
business; you want to make it prosperous; you hope to 
help it to prosper, and you are going to build it, and those 
earnings will innure to your company. it has nothing to 
do with multiples. 

Q In your looking at acquisitions, if you are 
paying cash and can't do a pooling, as a result you have 
to write off against your earnings the excess purchase 


price? 


A The good will, yes, excess over net assets. 

MR. LIMAN: I have no further questions. 

MR. RYAN: May we have a few minutes, your Honor? 

THE COURT: Yes. 

[Pause.J 

MR. RYAN: We will try to proceed, your Honor, but 

we may find that we may have to ask for a brief extension 

of time, inasmuch as we would not be able to complete 
the cross-examination. 

THE COURT: You are entitled to that at your optio 
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